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Bank Denied Recovery on Mortgagor’s Construction 


Bond 


Pursuant to a mortgage loan for the construction of a home, 
banker disbursed $6,750 for installment payments to contrac- 
tor. Contractor defaulted on his bond running to owner or 
“successor of owner,” and owner defaulted on his payments to 
banker. After foreclosure, banker bought in and disposed of 
the property for a sum far below the amount of the mortgage 
debt. After surety had obtained a release from owner on a 
settlement for $2,000, banker brought suit against surety. The 
federal district judge held that banker was not a “successor of 
owner” within the terms of the bond and therefore could not 
recover. 


The decision of the court that the parties did not intend 
that surety’s obligation should run to the benefit of banker even 
to the extent of the debt owed under the installment loans 
seems dubious. Since the court treated the problem as purely 
one of what the parties intended, it appears that banker might 
find complete protection against surety’s settlement with owner 
in a bond contract specifically designating mortgagees as a 
“successor of owner.” Park National Bank of Kansas City v. 
Travelers Indemnity Co., U. S. District Court, Missouri, 90 
Fed. Supp. 275. The opinion of the court is as follows: 


REEVES, C. J.—This is an action on a Performance Bond exe- 
cuted by the defendant as surety on September 30, 1946. The plain- 
tiff has sued, not as an obligee on said bond, but as a “successor” of 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §893. 
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the owner of property located at 4501 Lloyd Avenue in Kansas City, 
Wyandotte County, Kansas. 


The circumstances are substantially as follows: One Robert K. 
Berkus, Jr., and Mary K. Berkus, his wife, contemplated the purchase 
of the property as above described, namely 4501 Lloyd Avenue in 
Kansas City, Wyandotte County, Kansas. It was desired to construct 
a residence on said property, which appears to have been a vacant lot 
at the time. For the erection of such residence the said Berkus and his 
wife contracted with Kansas City General Contracting Company at 
the date mentioned, namely, September 30, 1946. The obligations of 
the contract were such that, in accordance with the drawings and 
specifications of an architect, the contracting company agreed to con- 
struct a dwelling “on owner’s property at 4501 Lloyd Avenue, Kansas 
City, Kansas,” for the price of $9,000.00. 


It was specifically provided in the contract by the last paragraph 
thereof as follows: No right of action shall accrue on this bond to or 
for the use of any person or corporation other than the Owner named 
herein or the heirs, executors, administrators or successors of Owner.” 


Pursuant to the execution of the Performance Bond, the obligee 
did, on October 22, 1946, for a valuable consideration, obtain title to 
the property mentioned in the pleadings and in the bond, and then on 
the next day, to-wit, October 23, 1946, the obligee executed a mortgage 
to the plaintiff to secure a mortgage in the sum of $7,000.00 concur- 
rently dated. This note was to draw 4'4% interest per annum, and 
it was specifically provided that: “. . . principal and interest to be 
paid at the office of The Park National Bank of Kansas City, in 
Kansas City, Missouri, or at such other place as the holder of the note 
may designate in writing, in monthly installments of Forty-four and 
31/100 Dollars ($44.31), commencing on the first day of April, 
1947, and on the first day of each month thereafter, until the principal 
and interest are fully paid, etc.” 


When this mortgage was given the plaintiff was apprized of the 
arrangements made with the contracting company and the fact of a 
Performance Bond, and agreed to disburse the $7,000.00 loan to the 
obligee in conformity with the Performance Bond and the specifications 
upon which the contractor had agreed to do his work. These speci- 
fications called for installment payments of $2,250.00 at certain 
stages of the construction work until the sum of $6,750.00 had been 
paid, The plaintiff agreed to make distribution of the amount loaned 
in conformity with the contractor’s arrangement with the mortgagors. 
And this was done. The contractor defaulted on the bond after the 
bank had disbursed said sum of $6,750.00 to the contractor. The 
mortgagors defaulted in their payments to the bank, whereupon an 
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action to foreclose the mortgage was instituted in the District.Court 
of Wyandotte County, Kansas, against the mortgagors. And, on July 
29, 1948, the bank, as plaintiff, obtained a decree of foreclosure. Sub- 
sequently, according to the evidence, the bank bought in the property 
at the foreclosure sale and later disposed of it for a sum of money far 
below the amount of its mortgage. In the meantime, however, namely, 
on February 20, 1948, the surety obtained a Release of its liability 
from the obligee, Robert K. Berkus, Jr. For such lease it paid 
$2,000.00. However, this consideration was for its Release from a 
Labor and Material Payment Bond as well as the Performance Bond 
which forms the basis of this suit. 


As above stated, it is claimed by the plaintiff that it is a successor 
of the obligee within the purview of the Bond. 


1. It is to be noted that the Bond by its express terms limits or 
restricts the right of action on the bond to all persons or corporations 
except “the Owner named herein or the heirs, executors, administrators 
or successors of Owner.” ‘This limitation is significant for the reason 
that: “The word ‘successor’ is an apt and appropriate term to desig- 
nate one to whom property descends, and in association with the words 
‘heirs, administrators, and assignees’, plainly imports a devolution or 
charge upon the obligor’s estate. American Surety Co. v. McDermott, 
5 Misc. 298, 25 N. Y. S. 467, 468.” 40 Words and Phrases, Perm. 
Ed., p. 546. 


And, “According to all the lexicographers, a ‘successor’ is merely 
one who succeeds or takes the place of another.” 40 Words and 
Phrases, Perm. Ed., p. 546. 


2. A mortgage, according to the law of practically all of the 
states, and particularly by the laws of Missouri, “is regarded as 
nothing more than a mere lien, encumbrance, or security for a debt, 
and passes no title or estate to the mortgagee, and gives him no right 
or claim to the possessions of the property. . . . The mortgage is not 
necessarily a grant or sale of the property, and the mortgagor is the 
real owner, and holder of the legal title, of the mortgaged property 
unless otherwise specifically provided.” 59 C. J. S., Mortgages, § 1, 
pp. 24, 25 and 26. 


As was said by the St. Louis Court of Appeals in Klika v. Wenz- 
lick Real Estate Co., 150 S. W. 2d 18, loc. cit. 24: “... a mortgage 
or deed of trust in the nature of a mortgage, given on land to secure 
the payment of a debt, is now regarded in this State as being in its 
last analysis a lien and nothing more. Dickerson v. Bridges, 147 Mo. 
235, 244, 48 S. W. 825; Missouri Real Estate & Loan Co. v. Gibson, 
282 Mo. 75, 220 S. W. 675, 676.” 


3. With the foregoing as postulates, it may now be determined 
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whether the plaintiff’s relation to the defendant was such as con- 
tended and that it, in consequence, is entitled to maintain this action. 
When stripped of all verbiage, plaintiff's only relationship to the 
transaction was as mortgagee of the property which became the 
subject matter of the bond. Its interest did not extend beyond the 
terms of its mortgage, and its proceeding to foreclose the mortgage 
was, of course, an adversary proceeding toward the obligee of the 
bond. It could not become in any sense of the word a successor of the 
owner within the meaning of the bond. The word “Successor” there 
was associated with the words, “heirs, executors and administrators” 
and as heretofore indicated imported a devolution or charge upon the 
obligee’s estate. 

4. It is a fundamental principle of law that “a person has the 
right to determine who shall be his debtor or obligor, or the other 
contracting party and it is not permissible to thrust another on such 
person without his consent.” 17 C. J. S., Contracts, § 346, p. 803. 

5. There was no privity of contract between the plaintiff and 
the defendant. There was a friendly arrangement whereby the bank 
undertook to disburse the proceeds of the loan in accordance with 
the drawings and specifications of a residence to be erected by the 
contractor. And, furthermore, there was some discussion as to 
whether the bank was in fact an obligee under the bond. There was 
evidence that the Attorney in Fact for the defendant had indicated 
the bond was an obligation to the plaintiff as well as to the owner. 
While this was disputed by the Attorney in Fact, nevertheless it would 
not be within the power of the parties to place an interpretation upon 
the contract which was clear and unambiguous in its terms. They 
could not vary the terms of a written contract by interpretation where 
there was nothing doubtful as to the meaning of the contract. 


In view of the above, the plaintiff should be denied recovery and 
judgment should be for the defendant. It will be so ordered. 


Chattel Mortgage and Trust Receipt: Right of 
Garnishee-Bank to Charge Customers Account 
on Secured Debts 


The following decision brings into sharp contrast the rela- 
tive efficacy of two security devices on a situation where sale 
of the secured property by the borrower is contemplated, or 
highly probable. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $100, 795. 
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Banker held dealer’s automobiles on trust receipt. Banker 
also was mortgagee under a crop and livestock form of chattel 
mortgage of certain automobile accessories belonging to 
dealer. Dealer was in failing circumstances but had a sizable 
checking account with banker. After dealer had sold both the 
automobiles and the accessories, creditor of dealer brought 
suit against dealer and garnisheed banker. Banker sought to 
release only so much of dealer’s checking account as was avail- 
ble after debits of the debts due under the trust receipts and 
the chattel mortgage. 


Drawing a distinction between the mortgage and the trust 
receipts for the purpose of the local garnishment statute, the 
Utah Supreme Court held that banker could debit only the 
debt due under the trust receipts. The court stated that under 
the trust receipt contract the sale of the automobiles by dealer 
created a liquidated claim in banker for the amount of the 
proceeds. However, the sale of the mortgaged accessories 
gave rise simply to an unliquidated claim by banker against 
dealer for wrongful conversion of mortgaged property and 
therefore was not available for offset. 


Under the reasoning of the court it is not clear whether the 
chattel mortgage would have received the same favorable 
treatment as the trust receipts if it had contained a “power of 
sale” provision. In view of the traditional judicial hostility 
to such a provision in the context of the insolvency laws, there 
seems to be little excuse for failure to employ the now well- 
established trust receipt device at least in all cases of dealer- 
manufacturer purchase price financing. Seabord Finance 
Co. v. Shire, Supreme Court of Utah, 218 Pac. Rep. (2d) 
282. The opinion of the court is as follows: 


Romney & Boyer, Salt Lake City, for appellant. 


Critchlow, Watson & Warnock, Salt Lake City, for respondent. 


McDONOUGH, J.—Plaintiff and appellant brought suit against 
defendant, L. V. Shire to recover a total of $4,078.45 on three checks 
which had been dishonored by the Bank of Vernal. After filing com- 
plaint and issuing summons, plaintiff had a writ of garnishment served 
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on the Bank of Vernal. The bank answered that it was not indebted 
to defendant on February 24, 1948, the date of service of the writ. 
Plaintiff traversed the answer of the garnishee. Judgment by default 
was obtained against the defendant L. V. Shire in the sum of $4,078.45. 
Trial was then had on the issues raised by traverse of the answer of 
the garnishee bank. The trial court found that the garnishee was 
indebted to defendant in the sum of only $163.58 on the date of service 
of the writ and entered judgment accordingly. Plaintiff appeals from 
judgment rendered, claiming that on the date of service of the writ 
the evidence compels a finding that the garnishee was actually in- 
debted in a much greater amount than found by the court. The 
garnishee cross-appeals as to the award of costs and the disallowance 
of storage charges incurred by the garnishee. 

On December 3, 1947, defendant Shire borrowed $11,270 from the 
Bank of Vernal and executed a demand note therefor and a trust 
receipt on five 1947 Frazer Manhattan automobiles, and also executed 
and delivered a chattel mortgage. By the terms of the trust receipt, 
Shire agreed that as each car was sold the minimum sale price specified 
in the trust receipt should be held in trust for the bank and turned 
over to the bank. The chattel mortgage also contained a similar 
provision. The chattel. mortgage was not filed for record until a 
week before the levy of the plaintiff’s writ of garnishment on February 
24,1948. Defendant sold three of the cars held under the trust receipt, 
on December 22, 1947, January 6, 1948, and February 2, 1948. The 
proceeds of each of these sales in the sum of $2,504.84, was applied on 
the trust receipt account, so that after allowing for interest, on 
February 2, 1948, the principal balance on this account was $3,869.82. 
On that date, two of the cars remained unsold. 

On January 22, 1948, defendant borrowed the further sum of 
$1,500 from the bank and gave the Bank of Vernal a note secured by 
chattel mortgage on certain accessories at defendant’s place of busi- 
ness, which mortgage was also filed of record prior to levy of the writ 
of garnishment. On January 29, 1948, the bank also lent Shire $2,065 
and took an unsecured demand note as evidence of such indebtedness. 

On February 6, 1948, one of the officers of the bank learned that 
Shire had sold one of the two remaining Frazer cars covered by the 
trust receipt without delivering the proceeds to the bank. Thereupon 
the bank demanded from Shire the money, and Shire promised to have 
it in a couple of days. He advised the bank that he was making 
arrangements with plaintiff herein to take over some contracts. When 
the bank suggested that Shire’s checking account at the bank be debited 
in the amount of the sale price of the missing car, Shire said he had 
some checks outstanding, and that he wanted to wait “until Tuesday” 
when he would settle the matter. It was subsequently learned that 
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some of the accessories covered by the chattel mortgage given on 
January 22nd, were missing, and Shire reported that they had been | 
attached to some cars which had been sold. The bank demanded that 
the value of these parts be paid to apply on the chattel mortgage 
indebtedness. 

After a telephone conversation with the bank in which Shire was 
advised that some checks had been dishonored, he promised to come 
to Vernal and adjust matters. The bank on February 10th declined 
to honor any checks which would reduce the bank balance below, 
$2,504.84, which was the minimum sale price for the Frazer car sold 
for which Shire had not accounted for the proceeds. Checks totaling 
$4,318.25 were dishonored on February 11th. The checks issued 
to plaintiff herein were delivered to plaintiff by Shire on February 
12th. On February 13, 1948, the bank charged Shire’s account at 
the bank in the sum of $2,783.71, which was the entire credit balance 
on that date in his checking account, thus applying $278.87 in excess 
of the minimum sale price of the Frazer car sold by Shire. On Febru- 
ary 13 or 14, there was delivered to the bank by Shire Motor Com- 
pany checks aggregating $2,564.00. Another deposit in the sum 
of $25.90 left the credit balance on the ledger for the checking 
account as $2,605.56. 

Sometime on February 14th, Shire left Vernal and departed from 
the state, and contact with him was subsequently lost. Consequently, 
on February 21, the bank applied $10.56 to interest and $1,800 to 
principal on the demand note dated January 29, 1948, reducing the 
balance of said unsecured note to $265.00. The bank also applied 
on February 21st, the balance of the checking account to the $1,500 
chattel mortgage account, which, after crediting the amount due for 
interest reduced the principal by $795 or down to $705 balance. 


The appellant contends that since the bank had security for the 
trust receipt account and also for the accessory chattel mortgage 
account, it could not apply any portion of the checking account 
toward payment of such accounts without first exhausting the se- 
curity; and that inasmuch as the security was not exhausted on the 
date of levy of the writ of garnishment on February 24, 1948, the 
bank was actually on that date indebted to Shire in an amount which 
represents the aggregate of the $2,783.17 balance on February 13th 
plus the deposit of $2,605.56, less the amount of the unsecured note. 

Appellant concedes that the bank could properly withhold and 
apply an amount equal to the principal and interest due on the un- 
secured note for $2,605. It disputes, as indicated hereinabove, the 
right of the bank to apply any part of the checking account toward 
the secured account. Appellant cites in support of its position, 
Zion’s Savings Bank & Trust Co. v. Rouse, 86 Utah 574, 47 P. 2d 617. 








488 THE BANKING LAW JOURNAL 


In that case the decedent had obtained 3 loans from the bank, one 
in 1925 which was secured by a real estate mortgage, one in 1932 
secured by chattel mortgage, and one in 1933 also secured by chattel 
mortgage. The procecds of the 1933 loan were left with the bank 
and after death of the debtor, this account was applied toward the 
real estate mortgage which was then past due, there having been no 
authorization for such application. On counter-claim defendants 
were allowed recovery of the amount of the proceeds of the 1933 loan 
which had been applied toward the real estate mortgage indebtedness 
without authorization from either of the debtors. On appeal this 
court held in substance that there would be no personal liability for 
any deficiency until the security had first been exhausted. 


The trust receipt account is, however, readily distinguishable 
from the secured claims in the Rouse case, at least with respect to 
the indebtedness of Shire on the cars which he had sold. Whether 
Shire authorized his checking account to be debited for the amount 
of the Frazer car which he sold, is immaterial. By the terms of the 
trust receipt and also by the terms of the chattel mortgage, Shire had 
a power to sell as trustee, but he had the obligation of turning over 
the proceeds of each sale up to the sum of $2,504.84 as each car was 
sold until the trust account was discharged. By the terms of the 
trust receipt he held the proceeds of sale in trust for the bank. True, 
with respect to the car unsold, the bank had no right to hold the car 
as security and still apply funds. When the fourth Frazer car was 
sold, the security with respect to such car was lost. There was sub- 
stituted for such car the proceeds of sale. There was a trustee and 
beneficiary relationship with respect thereto. The bank was the 
beneficiary of an express trust, and as such a creditor whose security 
had been sold by the trustee to realize the proceeds. The bank had, 
therefore, the right to debit the account of Shire for the amount of 
$2,504.84, although in this case the bank debited the full amount of 
the checking account to the trust receipt account, or applied the 
additional sum of $278.87. We shall refer to this item of $278.87 
later. 

On February 21, 1948, the bank debited the checking account in 
the then total amount of said account in the sum fo $2,605.56 which 
had been deposited since February 13th, or since the bank had pre- 
viously exhausted the checking account. With respect to the unse- 
cured note dated January 29, 1948, in the principal sum of $2,065 
the bank could have supplied such portion of the checking account 
as would have been sufficient to pay the principal and interest. How- 
ever, as far as bookkeeping entries are concerned, the bank applied 
only the amount necessary to pay the interest and $1,800 on principal, 
leaving a bookkeeping balance of $265. 
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At this point it is well to consider the language of the garnish- 
ment statute, Sec. 104—19—13, U. C. A. 1943: “Every garnishee 
shall be allowed to retain or deduct out of the property, effects or 
credits of the defendant in his hands all demands against the plaintiff 
and all demands against the defendant ‘of which he could have availed 
himself if he had not been simmoned as garnishee, whether the same 
are at the time due or not, and he shall be liable for the balance only 
after all mutual demands between himself and plaintiff and defendant 
are adjusted, not including unliquidated damages for wrongs and 
injuries; provided, that the verdict or finding, as well as the record 
of the judgment, shall show in all cases against which party any 
counterclaim is allowed, if any is allowed, and the amount thereof.” 

Since the bank answered as garnishee that it was not indebted 
to the defendant Shire, its answers could be successfully traversed if 
the bank had deducted from Shire’s checking account sums which it 
was not legally entitled to deduct. That being so, with respect to 
$265 of the $278.87 applied on the trust receipt account in excess 
of the proceeds of sale of the fourth car, the bank was entitled to 
hold the $265 to extinguish the balance of the unsecured promissory 
note. Only $13.87 could be called into question with respect to 
applications on the trust receipt account and the unsecured note 
account. With respect to the fifth car, the bank had the car as 
security and it subsequently took possession thereof, and it was sub- 
sequently sold. 

A more difficult question confronts us relative to application of a 
portion of the checking account to apply on the $1,500 note secured 
by a chattel mortgage on accessories. On February 21, 1948, just 
3 days prior to levy of the writ of garnishment, the bank took $805 
of the checking account, applying $10 on accrued interest and the 
balance of $795 on the principal indebtedness secured by mortgage, 
leaving a ledger balance of $705 on the chattel mortgage note ac- 
count. This application of funds was made on the due date of the 
chattel mortgage note, but no foreclosure proceedings had been 
instituted as of that date. On February 6, 1948, an officer of the 
bank found that some of the accessories described in the chattel 
mortgage estimated as over one-half thereof, were missing. Over 
objections of appellant he testified that Shire admitted that he had 
attached the missing accessories to cars which he had sold, and had 
thereby disposed of them. 

The mortgage on the accessories was unlike the mortgage on the 
five Frazer cars, in that there was a prohibition against any sale of 
the accessories during the period of time the debt remained unpaid. 
A crop and livestock form of chattel mortgage was used, and many 
of the provisions thereof were wholly inapplicable to the nature of 
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the chattels described. The mortgagor covenanted not to sell or dispose 
of the chattels without the written consent of the mortgagee during the 
period of time the obligation remained unpaid. It is conceded that no 
consent was given by the mortgagee. The mortgage also provided that 
in the event the mortgagor defaulted in payment or failed to perform 
any of the terms or covenants, “or in case of material depreciation in 
the value of the property subject to the lien hereof; or if, for any cause, 
the security afforded hereby shall become inadequate” or if for any 
cause the mortgagee deemed itself insecure, or the property or some part 
thereof were attached or levied upon, then the mortgagee should have 
the right without notice to take possession of the properties and to 
foreclose the mortgage by suit or by notice and sale, and in the event 
the proceeds of sale proved insufficient to pay costs, attorney fees, 
interest and principal, the mortgagor should pay any deficiency. 

While there is evidence that some of the chattels had been con- 
verted by the mortgagor in connection with the sale of cars to which 
certain of the mortgaged accessories were attached, there is no evi- 
dence as to amount nor as to value. The mortgage was a blanket 
mortgage to secure the entire debt of $1,500. The debt was not 
apportioned to any of the chattels. 

The amount of deficiency which could be realized was a matter 
of future determination, and the prospective right to a deficiency 
judgment was an unliquidated claim. By the express terms of the 
garnishment statute, the garnishee is prohibited from offsetting 
“unliquidated damages for wrongs or injuries.” In this case, the 
disposal of the accessories was a wrongful act on the part of 
Shire, but except for a right of action in tort for the conversion or 
impairment of the value of the security, the remedy available to the 
mortgagee consisted of the right of seizure and sale or foreclosure. 
The bank actually resorted to seizure and foreclosure sale, but fore- 
closure proceedings were initiated after the date of the levy of the 
writ of garnishment. There was no unsecured liquidated debt at the 
time the bank debited the checking account to apply $805 on the 
chattel mortgage note. Except where the mortgagee has contracted 
with the mortgagor to apply funds subject to withdrawal on the 
order of the mortgagor to the secured indebtedness of the mortgagor, 
there is no right to apply the account nor to hold such account until 
the security has first been exhausted so that the unpaid balance of 
the indebtedness is an unsecured debt. 

’ ‘The rule laid down in Zion’s Savings Bank & Trust Co. v. Rouse, 
supra, is clearly applicable to the withdrawal of funds from the 
checking account to reduce the chattel mortgage debt. The trial 
court appears to have taken the view that the bank could withhold 
the funds, proceed to sell the chattels and thereafter apply in pay- 
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ment of the determined deficiency, if any, such portion of the balance 
of such account as would be required for that purpose. Such is not 
the law. The garnishment statute permits the garnishee to retain or 
deduct all demands against the defendant of which he could have 
availed himself if he had not been summoned as garnishee, “whether 
the same are at the time due or not, and he shall be liable for the 
balance only after all mutual demands between himself and plaintiff 
and defendant are adjusted, not including unliquidated damages for 
wrongs and injuries. . . .” Any possible liability for a deficiency 
judgment was then unliquidated. The extent to which the bank would 
be injured by any impairment of the chattel security, was not then 
ascertained. 


While the bank took possession of the balance of the chattels 
prior to the date of levy of the writ of garnishment, it took no 
further steps to determine the efficiency for which Shire might 
be found to be liable for the missing chattels, until some time later 
when it commenced a foreclosure action. The garnishment statute 
does not authorize the garnishee to hold funds of the defendant until 
such time as the garnishee may be able to ascertain whether or not 
any deficiency may result upon foreclosure of a chattel mortgage. 
In this case the security had not been exhausted at the time the 
checking account was applied to reduce the chattel mortgage balance. 
The trial court found that Shire did not authorize the application 
of any part of the checking account on such secured indebtedness. 
There is nothing in the chattel mortgage given on the accessories to 
warrant the taking of any portion of the checking account and ap- 
plication of the fund to reduce the chattel mortgage account. Such 
chattel mortgage is wholly unlike the chattel mortgage on the five 
Frazer cars by the terms of which the defendant Shire was given a 
power to sell and to hold such proceeds for the bank. 


It is contended on behalf of the garnishee defendant, respondent 
on appeal, that the disposal of some of the chattels constituted a 
conversion, and that the bank should be entitled to retain funds 
sufficient to assure idemnification. Unlike the trust receipt account 
secured by chattel mortgage on the five cars, in the case of the 
chattel mortgage on the accessories the debtor was not author- 
ized to sell and therefore the disposal of the chattels which were at- 
tached to various cars which had been sold, amounted to a conversion. 
The debtor was liable therefor on an unliquidated tort claim. But 
disregarding the tortious feature of mortgagor’s action in selling the 
accessories, the mortgagee’s right under the terms of the mortgage, 
to have a deficiency judgment was an unliquidated claim and such 
claim was unliquidated at the time of the levy of the writ of garnish- 
ment. While reference has been made to recent California decisions 
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which recognize the right of a bank to apply a deposit toward a 
secured claim, Walters v. Bank of America Nat. Trust & Savings 
Ass’n, 9 Cal. 2d 46, 69 P. 2d 839, 110 A. L. R., 1259, those decisions 
are predicated upon an amendment of the garnishment statute. Prior 
to such amendment, the California garnishment statute-was identical 
in substance with our own statute hereinabove quoted. Prior to such 
amendment, the rule announced by the California courts was that a 
mortgagee must first exhaust the security by appropriate proceedings, 
and then if a deficiency is established, he can offset such deficiency 
against the account of the debtor. See McKean v. German-American 
Savings Bank, 118 Cal. 334, 50 P. 656, and Gnarini v. Swiss Amer- 
ican Bank, 162 Cal. 181, 121 P. 726. 

The court must ascertain the rights and liabilities of the respec- 
tive parties as of the time of the levy of the writ of garnishment. 
Whether the bank was actually indebted to the defendant Shire 
depends upon what funds the bank had a right to apply toward 
indebtedness as of that time or prior to the levy of such writ. As 
pointed out hereinabove, the bank applied the net sum of $13.87 
more than it was entitled to apply toward the trust receipt account 
and the unsecured note account. The entire sum of $805 applied on 
the chattel mortgage for accessories, was unauthorized either by the 
terms of the chattel mortgage or by the garnishment statute. 

It follows, therefore, that the lower court erred in finding that 
the garnishee defendant, Bank of Vernal, was indebted in the sum of 
only $163.58. In view of the documentary evidence, the court should 
have found that the bank was indebted to defendant Shire as of the 
date of the levy of the writ of garnishment, in the sum of $818.87. 
In consequence of our decision there is no need to discuss the issues 
presented by the cross-appeal. 

The judgment of the district court is therefore reversed and the 
cause remanded with directions to enter judgment in accordance with 
this opinion. Costs to appellant. 


PRATT, C. J., and WADE, WOLFE, and LATIMER, JJ., 
concur. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 


sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





Checks Held Bearer Paper Where Procured by Fraud 
of Drawer’s Employee 





Hillman v. Kropp Forge Co., Appellate Court of Illinois, 92 N. E. 
Rep. (2d) 537 





Construing the Illinois amendment to Section 9 of The Negotiable 
Instruments Law, held that where employee of drawer fraudulently 
procured issuance of checks payable to fictitious person, which fact 
was known to employee but not to person making them so payable, 
checks so issued were bearer paper and loss would fall on drawer. 


Weissenbach, Hartman, Craig & Okin, Chicago, Lawrence S. Adler, 
Chicago, Harry Okin, Chicago, Cecil E. Magid, Chicago, Lawrence S. 
Adler, Chicago, counsel for appellants. 


Dent, Hampton & Doten, Chicago, for appellee. 


FEINBERG, J.—Plaintiffs (for convenience hereinafter referred to 
as the currency exchange) brought suit upon a check issued by de- 
fendant (hereinafter referred to as Kropp) for $1,975.55, dated January 
3, 1945, payable to Tolabeag Engineers (hereinafter referred to as 
Tolabeag), upon which defendant stopped payment. Defendant filed 
a cross-complaint to recover the proceeds of three other checks drawn 
by Kropp, payable to the same order, and a fourth check to the order 
of W. S. Nusbaum, the four checks aggregating $6,410.00, all cashed at 
the currency exchange and cleared through the Central National Bank 
of Chicago, which was made defendant to the counterclaim. 


A trial without a jury resulted in dismissal of plaintiff’s action and 
judgment on the counterclaim against the currency exchange and the 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §587. 
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bank in the sum of $7,818.78, which included interest at 5% per annum 
from January 10, 1945, from which judgment the counter-defendants 
appeal. 

The hearing was had upon a stipulation of facts together with exhibits 
and some depositors made a part thereof, which reveal the following 
material facts out of which this controversy arose. Defendant had in 
its employ one Thomas J. Lane, who was superintendent of defendant’s 
machine shop from 1940 until 1944, when he was promoted to super- 
intendent of maintenance. He had authority to prepare and submit to 
defendant’s purchasing department purchase requisitions for material 
and parts needed for defendant’s business. Defendant’s purchasing 
agent from time to time received suggestions and recommendations from 
Lane as to suppliers of the materials requisitioned by him. Lane entered 
into a conspiracy with his wife, also a former employee of defendant, 
to defraud defendant. The scheme involved the creation of the fictitious — 
name “Tolabeag Engineers,” a combination of letters of the names of 
Lane and his wife. To carry out the object of the conspiracy, the wife 
went to Cleveland, Ohio, rented office space in the name of Tolabeag 


- Engineers, and opened a bank account in that name in a Cleveland 


bank. In the established routine of defendant’s business, Lane, in the 
performance of his duties, prepared requisitions, which were submitted 
to the “works manager” and then in turn to the purchasing agent. The 
name Tolabeag Engineers appearing in such requisitions was furnished 
by Lane to the works manager, and in other requisitions Lane furnished 
the name of W. S. Nusbaum, who was a living person but had no 
knowledge of the use of his name in the requisitions in question. Nus- 
baum had previously done business with defendant in bona fide 
transactions involving the sale of supplies to defendant. These re- 
quisitions in question, furnished to the purchasing agent by Lane, were 
signed by Lane on a line intended for his signature, and thereafter the 
purchasing agent inserted the name Tolabeag Engineers in the several 
requisitions involved, and W. S. Nusbaum. Purchase orders were then 
prepared by the purchasing department and approved by the officers 
in authority, in accordance with the established procedure. These 
purchase orders bearing the name Tolabeag were mailed to Cleveland 
at the address furnished by Lane and appearing in the requisitions. 
The orders issued to Nusbaum were, at the request of Lane, presented 
to him by the purchasing agent to be delivered to Nusbaum in person 
—a little out of the ordinary routine of business but apparently the 
result of Lane’s false pretense to the purchasing agent. 


The next step in the established procedure of defendant was to 
receive invoices for alleged deliveries called for by the purchase orders. 
Pursuant to the conspiracy, Lane had his wife send invoices from 
Cleveland in the name of Tolabeag, and Lane caused an invoice in the 
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name of Nusbaum to be forwarded to defendant for the purchase 
orders in question. By some trick or device, Lane falsely recorded, 
upon the receiving records of defendant, receipt of the material from 
Tolabeag and Nusbaum to correspond to the purchase orders, and 
induced defendant’s receiving clerk to approve the receiving record 
with the false entries made by Lane. In the next successive step of 
established routine the documents—namely, requisition, purchase order, 
receiving record and invoice—were transmitted to the proper depart- 
ment, where these records were then checked, and checks were issued 
to the order of Tolabeag, and either mailed to Cleveland or, in some 
instances, handed to Lane on his representation that John Tolabeag 
was in town and wanted Lane to pick up his check for him. In the 
instance of Nusbaum, the check was handed to Lane for delivery to 
Nusbaum. 


The four checks in question were all endorsed by Lane in the name 
-of the payee. and cashed by Lane, as already indicated. That Lane 
had a criminal record and was guilty of fraud in the transactions in 
question is admitted by the stipulation; that Tolabeag Engineers is a 
fictitious concern, existing in name only and created for the purpose 
of carrying out the conspiracy, and that Lane forged Nusbaum’s name © 
upon the Nusbaum check is also admitted. Lane had cashed all of his 
salary and bonus checks, issued by Kropp, at the currency exchange 
over a period of several years, and had established his identity with 
the latter and developed their confidence. 

The controlling question presented upon this appeal is whether 
the statute, Ch. 98, par. 29, § 9(3), Ill.-Rev. Stat. 1949, as amended 
July 2, 1931, is applicable to the instant facts, which would make the 
checks in question “bearer” checks. The section reads in part as fol- 
lows: “The instrument is payable to bearer: ... 3. When it is payable 
to the order of a fictitious or non-existent or living person not intended 
to have any interest in it, and such fact was known to the person mak- 
ing it so payable, or known to his employee or other agent who supplies 
the name of such payee.” 


It is earnestly argued by defendant that the proper construction to 
be placed upon this statute would require that the “employee or other 
agent who supplies the name of such payee” should be one who has 
some authority in the preparation, execution or issuance of the check 
as distinguished from an employee such as Lane, whose duties were 
confined to the shop, as already outlined. 

The amendment passed by the legislature July 2, 1931, added to 
the section as it previously existed “or known to his employee or other 
agent who supplies the name of such payee.” (Italics ours.) This 
amendment followed the decision in United States Cold Storage Co. 
v. Central Mfg. District Bank, 343 Ill. 503, 175 N. E. 825, 74 A. L. R. 
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811, and was intended to overcome the conclusion reached in the case 
cited. This court substantially said so in Houghton Mifflin Co. v. 
Continental Illinois Nat. Bank, 293 Ill. App. 423, 12 N. E. 2d 714, 716, 
which was decided after the 1931 amendment to the statute, where 
we reversed a judgment in favor of the drawer of the check against 
the bank which cashed it, and where the checks were made payable to 
living persons not intended to have any interest in them, and whose 
endorsements were forged by an employee of the drawer. We there 
said: “The purpose of the amendment is to place the responsibility 
upon the drawer of an instrument for the acts of his agent who names 
a fictitious payee without the drawer’s knowledge. This is accom- 
plished by treating such instrument as bearer paper transferable by 
deilvery.” There, too, the contention was raised that even under the 
amendment it is still the intention of the duly authorized officers which 
controls, and the dishonesty of the defrauding clerk does not supersede 
the intention of the company’s duly authorized agents. In disposing 
of this contention, we said: “There is no language in the statute from 
which such limitation on its meaning can be inferred.” 

New York, which has no corresponding statute as the amendment 
in question, nevertheless in Swift & Co. v. Bankers Trust Co., 280 N. Y. 
135, 19 N. E. 2d 992, followed the law of Illinois, which was held 
applicable to the transaction, and concluded that the amendment 
controlled. It was there, too, observed that the amendment in Illinois 
was passed after the decision of the United States Cold Storage Co. 
case, supra. 

The question here presented has been ably argued by both sides, 
and the numerous cases in this State and elsewhere, cited by them, 
we have carefully reviewed. We feel the construction of this amend- 
ment contended for by defendant is too narrow and would unduly 
restrict what we regard as the intention of the legislature to protect 
those who in good faith cash such checks. It is conceded here by 
defendant that, if these checks can be properly regarded as bearer 
checks, liability exists. 

Upon the facts submitted, we concluded that Tolabeag was a ficti- 
tious person, and that the name was supplied by Lane, an employee 
within the meaning of the amendment, since he was an integral part of 
the required procedure established by defendant, which ultimately led 
to the issuance of the checks in question. The fact that his duties did 
not call upon him to prepare, execute or issue the checks in question 
would not take it out of the amendment. 

In Citizens Loan & Security Co. v. Trust Co. of Georgia, 79 Ga. 
App. 184, 53 S. E. 2d 179, where a corresponding statute like the 
amendment in our State exists, the agent had no connection with the 
preparation, execution or issuance of the checks, but transmitted the 
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names of fictitious and nonexistent persons, and checks issued to them 
as payees. 

In Sun Life Assurance Co. of Canada v. First Nat’ Bank of 
Chicago, opinion by the District Judge, Case No. 2748, opinion filed 
1943, it appears that the dishonest agent transmitted spurious requests 
for drafts and supplied the names of the payees, although he had 
nothing to do with the preparation, execution or issuance. 

As to the Nusbaum check in question, the payee was a living person, 
not intended to have any interest in it, but the name was supplied by 
Lane. What we have said with respect to the Tolabeag checks applies 
with equal force to the Nusbaum check. 

It follows that the trial court erred in entering judgment for de- 
fendant upon its counterclaim. Accordingly, it is reversed and judg- 
ment is here entered for plaintiffs for $1,975.55 with interest at 5% 
from January 12, 1945, to date, making a total of $2,501.26. 

Reversed and judgment here. 


TUORY, P. J., and NIEMEYER, J., concur. 


Presentment of Instrument and Notice of Dishonor 





Aisted v. Grim, Supreme Court of Washington, 215 Pac. Rep. (2d) 877 





Under statutes the first endorser of negotiable instrument does 
not unconditionally engage to pay the instrument. He only agrees 
to pay if it be dishonored and the necessary proceedings on dishonor 
be taken. Under the statute, making notice of dishonor necessary 
to charge endorsers, the holder of a negotiable instrument, in order 
to hold the first endorser, must present the instrument to the maker 
or acceptor, and if he refuses payment, give the endorser immediate 
notice of dishonor. 

In the present case it was the duty of the holder in the first in- 
stance to attempt to present the note at the place where it was due. 
Having failed to make presentment and demand for payment, he 
failed to comply with the statutes and consequently cannot recover 
from endorser. The fact that holder advised endorser’s attorney that 
note had not been paid did not alter the situation in this case. 


Jones, Birdseye & Grey, Seattle, for appellant. 


Bogle, Bogle & Gates, Thomas L. Morrow, Arthur G. Grunke, Seattle, 
for respondents. 


SIMPSON, C. J.—Plaintiff instituted this action to recover sums of 
money claimed to be due upon two promissory notes, one in the amount 


Ce a ee 
NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1042, 1044. 
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of $2250, the other in the amount of $6500, the latter payable on the 
installment plan. It was alleged in the complaint that: the notes were 
signed by defendants, Harold A. Grim and Beta I. Grim, husband and 
wife, and made payable to defendant, William E. Neal; prior to due date, 
defendant William E. Neal endorsed the notes and delivered them to 
plaintiff; the notes were due and payable and had not been paid. Plain- 
tiff demanded judgment for sums indicated in the notes, and for interest 
and attorney’s fee. 


The answer submitted by defendants Neal admitted the making of 
the notes and of transfer to plaintiff, but denied that delivery to plaintiff 
constituted an endorsement or that they incurred any liability by the 
signing of the notes. As an affirmative answer, the defendants Neal 
allleged that the notes were secured by “a preferred ship mortgage” 
executed by defendant Harold A. Grim. Further, that February 15, 1947, 
defendants Neal and plaintiff entered into a certain contract (dated 
January 7, 1947) for the purchase and sale of real property, and, as a 
part of the transaction, defendant William E. Neal signed and delivered 
the notes, together with the mortgage, as part of the purchase price of 
the real estate. A supplemental answer was filed by defendants Neal, 
in which they contended that at the time of the execution of the real 
estate contract it was agreed that defendants Neal would not be liable 
on the endorsements of the notes. 

In a cross-complaint, defendants Neal claimed that they were en- 
titled to recover an attorney’s fee because of the fact that the real estate 
contract provided therefor in case suit or action thereon was decided 
against plaintiff. 

The reply put in issue the allegations made by defendants Neal. 

The cause was tried to the court sitting without a jury. After trial, 
the court made findings of fact and conclusions of law and, based thereon, 
entered its judgment in favor of defendants Neal, and allowed them 
attorney’s fees in the sum of $50. 

Plaintiff appealed from the judgment, and defendants Neal have 
crossed-appealed. 

We shall in this opinion, refer to plaintiff Aisted as appellant, and 
to defendants Neal as respondent. 

Appellant’s assignments of error call in question the following find- 
ings of the trial court: (1) That no notice of dishonor was given to 
respondent in reference to the nonpayment of the installments on the 
promissory note for $6500; (2) that the real estate contract provided 
for a reasonable attorney’s fee and that respondent is entitled to an 
allowance therefor in the sum of $50. Additional assignments of error 
are that the court erred: (1) in refusing to grant judgment against 
respondent; (2) in denying appellant’s motion for reconsideration; and 
(3) in refusing to make and enter a finding of fact as to the date upon 
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which appellant matured the last four installments of the $6500 note. 

Respondent’s assignments of error question the amount allowed to 
him as attorney’s fees. 

The facts may be summarized as follows: On or about December 
18, 1946, respondent sold the vessel “Irisswed” to defendants Grim for 
the sum of $10,000, receiving therefor, cash and two promissory notes 
both dated December 18, 1946. One note was for $2250. The other 
note for $6500 was payable in five annual installments of $1300 or 
more. The first payment was to have been made on the Ist day of 
September, 1947, and a like amount on the first day of each year there- 
after, until the total amount was paid. The note further provided that 
if any installment was not so paid the whole sum of both principal 
and interest should become immediately due and collectible at the 
option of the holder of the note. 


On or about February 15, 1947, appellant and respondent entered 
into a contract by the terms of which respondent purchased from 
appellant real estate and certain equipment thereon, and made as 
part payment the two notes signed by the Grims. On the back of each 
note there was written “pay to the order of George M. Aisted,” and 
then respondent signed his name “William E. Neal.” All of the acts 
of transfer took place prior to the due dates of the notes. 


October 7, 1947, appellant’s attorney’s Velikanje & Velikanje of 
Yamika, Washington, mailed a letter to respondent William E. Neal. The 
letter stated that one of the attorneys had been in Seattle, had a confer- 
ence with defendant Harold Grim and his attorney and it was there agreed 
that Grim was going to attempt to sell the boat and get sufficient 
funds out of the sale to pay the notes. It was then stated that the 
attorneys had given him until the 16th day of October to make definite 
arrangements, and if nothing was done by that time, there would be 
no other alternative but to “go ahead on the foreclosure.” 


October 16, 1947, appellant’s Yakima attorneys forwarded the notes 
and other papers in the case to the law firm of Jones & Bronson, of 
Seattle, with instructions to institute action and make William Neal a 
party defendant. On the following day they wrote a letter to the law 
firm of Bogle, Bogle & Gates, Seattle, who were attorneys for respondent. 
This letter recited the fact that they had mailed the notes and other 
papers connected with the case to Jones & Bronson, with instruc- 
tions to begin an action against Grim and respondent. Thereafter, 
summons and complaint were filed with the clerk of the court on 
October 21, 1947. Respondent, who resides in Kittitas county, was 
the first party served with process, the date of service being November 
24, 1947. Defendant Harold A. Grim was served with copy of sum- 
mons and complaint February 13, 1948. 
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Appellant failed to make personal presentment of the promissory 
notes or give notice of dishonor to respondent. Appellant, in his brief, 
admits that the failure to make presentment and give notice of dis- 
honor relative to the note for $2250 has released the endorser from 
liability on that instrument. The same situation relates to the first 
installment on the $6500 note, which payment fell due September 1, 
1947. We have only to consider the payments which were to become 
due in 1948, 1949, 1950 and 1951. 

Prior to the trial, the marine mortgage securing the notes was fore- 
closed in Federal court. This resulted in a credit of $3,421.50 on the 
larger note. 

Appellant attempted to accelerate the payments on the larger note. 
Counsel state that “matters of presentment and notice of dishonor 
hinge on” the date the acceleration was accomplished. They contend 
that this was brought about by the letter of October 17, 1947 directed 
to the attorneys for respondent, wherein they were advised that the 
notes had not been paid and that action was about to be instituted 
to foreclose the mortgage on the boat. We are unable to agree with 
this contention. 

Questions of the nature presented here are governed entirely by 
our negotiable instruments act. j 

Rem. Rev. Stat. § 3457 provides: 

“Every indorser who indorses without qualification, warrants to all 


subsequent holders in due course— 
>. = 2. 8 ©, 2 


“* * * he engages that on due presentment, it shall be accepted 
or paid, or both, as the case may be, according to its tenor, and that if 
it be dishonored, and the necessary proceedings on dishonor be duly 
taken, he will pay the amount thereof to the holder, or to any sub- 
sequent indorser who may be compelled to pay it.” 

Rem. Rev. Stat. § 3461 states that presentment for payment is 
necessary in order to charge the endorsers on a note. 

Rem. Rev. Stat. § 2462 provides that, where the instrument is not 
payable on demand presentment must be made on the day it falls due. 


Rem. Rev. Stat. §§ 3463 and 3464 indicate the time and place where 
presentment must be made. 
Rem. Rev. Stat. § $465 reads: “The instrument must be exhibited 


to the person from whom payment is demanded, and when it is paid 
must be delivered up to the party paying it.” 


Rem. Rev. Stat. § 3475 provides: “Subject to the provisions of this 
act, when the instrument is dishonored by nonpayment, an immediate 


right of recourse to all parties secondarily liable thereon accrues to the 
holder.” 





ee 
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Rem. Rev. Stat § 3479 reads: “Except as herein otherwise :pro- 
vided, when a negotiable instrument has been dishonored by non- 
acceptance or nonpayment, notice of dishonor must be given to the 
drawer and to each indorser, and any drawer or indorser to whom such 
notice is not given is discharged.” 

It will be noted that there is no portion of the statute which allows 
presentment to be made to the attorneys representing the endorser. 

Under Rem. Rev. Stat. § 3457, the first endorser does not uncon- 
ditionally engage to pay the instrument. He only agrees to pay it 
if it be dishonored and the necessary proceedings on dishonor be taken. 
Under this section, and Rem. Rev. Stat. § 3479 making notice of dis- 
honor necessary to charge endorsers, the holder of a negotiable instru- 
ment, in order to hold the first endorser, must present the instrument 
to the maker or acceptor, and if he refuses payment, give the endorser 
immediate notice of dishonor. Legal Discount Corp. v. Martin Hard- 
ware Co., 199 Wash. 476, 91 P.2d 1010, 129 A.L.R. 420. Accord: Gal- 
braith v. Shepard, 48 Wash, 698, 86 P. 1113; Bardshar v. Chaffee, 90 
Wash. 404, 156 P. 388; Anderson v. Sperry, 155 Wash. 300, 284 P. 102. 

Appellant cites cases to uphold his contention that he was excused 
from presenting the note to the Grims and notice of dishonor to re- 
spondent because of the fact that the whereabouts of the Grims was 
unknown. True, appellant’s attorneys were told by counsel for Grims 
that they would not reveal their clients’ whereabouts. Appellant’s con- 
tention fails, however, because of the fact that he did not make an 
attempt to locate the Grims at the place where payment was to be 
made as specified in the note, nor at their usual place of business or 
residence. bs 

The $6500 note stated: “Due September 1, 1951 at Renton, Wash.” 
The assignment of the ship’s mortgage in which the two notes were 
set out in full was dated February 15, 1947. The mortgage was of record 
in the office of the collector of customs in the city of Seattle. There 
was attached to the assignment from respondent to appellant a copy 
of the ship’s mortgage which showed in its body an acknowledgment 
that the Grims were both “of the city of Bellevue, in the State of Wash- 
ington.” A letter, dated January 17, 1947, written by E. F. Velikanje, 
who represented appellant when a sale of the land was consummated, 
and directed to Robert E. Landweer, custom house broker who handled 
the transfer of the preferred ship’s mortgage, stated: “Mr. Neal is 
assigning the notes and mortgage to George M. Aisted, and we wish 
you would prepare for us the necessary papers to complete this assign- 
ment. We understand that it is necessary to have the Ship’s papers, 
and these can be obtained from the Grims as they are living on the 


boat, which is moored at Markley’s Boat Moorage, 2408 Westlake 
North.” | 
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It was the duty of the appellant in the first instance to attempt to 
present the note at the place where it was due, at Renton, Washington. 
In the second place, he had very definite knowledge that Grims had 
lived at Bellevue and his attorney had knowledge that the Grims lived 
at 2408 Westlake North, in Seattle. Appellant did not make any effort 
to locate the Grims at the places mentioned for the purpose of present- 
ing them with the note and a demand for payment. Having failed to 
comply with the statutes to which we have referred, appellant cannot 
recover from respondent as endorser of the note. 

Appellant and respondent each assign error of the court concerning 
the allowance of an attorney’s fee of $50 to respondent. These conten- 
tions spring from a provision in the real estate contract which reads: 
“Tt is further agreed and understood that in any suit or action involving 
this contact, arising out of any liability of either party to the other here- 
under, that the prevailing party shall recover from the unsuccessful 
party in such litigation such sum as the court shall adjudge reasonable 
as attorney’s fee in such suit or action.” 

Appellant contends that no attorney’s fee should have been allowed. 
Respondent takes the position that the allowance of an attorney’s fee 
was proper, but that the amount allowed was inadequate. Respondent 
attempted to bring the real estate contract into the case by claiming that 
the transfer of the notes and the assignment of the mortgage were so 
closely allied that the respondent simply transferred the notes without 
liability. There is no real connection between this litigation and the 
transaction involving the sale of the real estate. That being so, it must 
be determined that the allowance of an attorney’s fee was improper. 

The judgment of the trial court, as modified by this opinion, will be 
affirmed. 


SCHWELLENBACH, HILL, GRADY and DONWORTH, JjJ., 
concur. 


Indorsement of Promissory Note Not Assignment 





Lieberman v. Cappellino, Supreme Court, 96 N. Y. Supp. (2d) 546 





The word “assignment” is generally used to signify the transfer of 
non-negotiable instruments, while “endorsement” is used to signify 
a transfer of negotiable instruments. There are important distinc- 
tions in the legal effect of the two methods of transfer upon the rights 
and liabilities of the parties. An assignment indicates a transfer of 
the title. It neither includes nor implies becoming in any way a party 
to the paper, or responsible for the default of the maker. An indorse- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $894,674. 
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ment, on the other hand, is not merely a transfer of the title, but is 
tantamount to a new and substantive contract by which the indorser 
becomes a party to the note and responsible for its payment on certain 
conditions. In the instant case therefore, in the light of the foregoing, 
defendant, by his indorsement, did not “assign” any cause of action 
to plaintiff, the owner and holder of the promissory note. ‘The claim 
that plaintiff is a holder in due course negatives the assertion that he 
is the assignee of the note in question. 


Baar, Bennett & Fullen, New York City (Milton I. Newman, New 
York City, of counsel), for plaintiff. 


Jack R. Stewart, New York City, for defendant Cappellino. 


BELDOCK, J.—Defendant Cappellino moves for an order vacating 
a preference heretofore granted to the plaintiff under Rule 7 of the Kings 
County Supreme Court Rules. 


Plaintiff is the owner and holder of a promissory note executed by 
movant to the order of Harvey Beef Company, which note was indorsed 
by defendant Ershowsky (who does business under the name of Harvey 
Beef Company) to plaintiff. It is alleged in the complaint that Ershow- 
sky, within a reasonable time after the execution and delivery of the 
note, duly indorsed and delivered it to the plaintiff for value. Plaintiff has 
named both the maker and the indorser as parties defendant. 

It is conceded that plaintiff is not a resident of the County of Kings 
and was not such a resident at the time such cause of action arose. It is 
likewise conceded that the indorser, Ershowsky, was a resident of the 
County of Kings at the time the cause of action arose and is still such a 
resident. 


The preference was granted on the ground that Ershowsky is an 
“assignor” within the meaning and purview of Rule 7 above adverted to. 
That rule provides that certain causes specified therein, namely, an 
action on contract, in replevin or in conversion, or any action under sec- 
tion 149 of the Judiciary Law, are entitled to a preference. After indi- 
cating the procedure which must be used to obtain such preference, the 
rule states: “If the application for a preference be made by a plaintiff 
the affidavit shall show, in addition, that the plaintiff is a resident of 
Kings County and that at the time the cause of action arose the plain- 
tiff was a resident of Kings County, or, if the plaintiff be an assignee of 
the cause of action, that at the time it arose the assignor was a resident 
of Kings County. . . .” 


It is my view that Ershowsky is not an “assignor,” nor plaintiff an 
“assignee” within the contemplation of Rule 7. The word “assignment” 
is generally used to signify the transfer of non-negotiable instruments, 
while “endorsement” is used to signify a transfer of negotiable instru- 
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ments. There are important distinctions in the legal effect of the two 
methods of transfer upon the rights and liabilities of the parties. An 
assignment indicates a transfer of the title. It neither includes nor implies 
becoming in any way a party to the paper, or responsible for the default 
of the maker. An indorsement, on the other hand, is not merely a trans- 
fer of the title, but is tantamount to a new and substantive contract by 
which the indorser becomes a party to the note and responsible for its 
payment on certain conditions. 5 C.J., sec. 3, pp. 837, 838; sec. 6, p. 
841; 6 C.J. S., Assignments, §§ 1, 2; Porter v. Potter, 18 N. Y. 52; Hicks 
v. Wirth, 10 How.Pr. 555. 

In the light of the foregoing, Ershowsky, by his indorsement, did not 
“assign” any cause of action to plaintiff. The claim that plaintiff is a 
holder in due course negatives the assertion that he is the assignee of 
the note in question. It would be anomalous, to say the least, that Er- 
showsky, one of the defendants in this action, is also plaintiff’s assignor. 

The motion to vacate the preference is granted and the action is rele- 
gated to its regular position on the calendar. Submit order. 


New Consideration for Note Not Required 





Johnson v. Favazza, Supreme Judicial Court of Massachusetts, 91 N. E. 
Rep. (2d) 780 





Where payee accepted note and mortgage as security for the pre- 
existing indebtedness it was held that she took them for value and 
no new consideration was required. Payee of note, therefore, was 
prima facie a holder in due course. 


No argument nor brief for plaintiff. 


Louis Albert, Gloucester, for defendant. 


Before QUA, C. J., and LUMMUS, RONAN, SPALDING and 
WILLIAMS, JJ. 


SPALDING, J.—The principal objectives of this bill in equity are 
to enjoin the foreclosure of a chattel mortgage, and to cancel the mort- 
gage and the note which it secured. The judge made a report of material 
facts under G. L. (Ter. Ed.) c. 214, § 23, as amended. The evidence 
is not reported. 

Facts admitted in the pleadings and those found by the judge are 
as follows: On August 19, 1948, the plaintiff and the defendant Messina 
formed a partnership to deal in groceries, meats and provisions for a 
period of three years. Each partner was to invest $2,000 in the business. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §342. 
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About the time the partnership was formed, Messina borrowed $500 
from his sister-in-law, the defendant Nettie Favazza, which he used to 
purchase canned goods and other articles. Later Nettie lent Messina 
$500 more. The business did not prosper and differences arose between 
the partners. On January 5, 1949, the partners and Nettie consulted a 
lawyer and asked him to draw a note for $1,000 secured by a chattel 
mortgage. The mortgage and note, which ran to Nettie as mortgagee, 
were executed by the partners as mortgagors. The mortgage embraced 
the stock in trade and fixtures used in the partnership business. Some 
time later, Messina, accompanied by some relatives and Nettie, entered 
the store where the partnership was carried on and took out canned 
goods, the value of which was between $250 and $500, and stored them 
in Messina’s house. Foreclosure proceedings were then begun by Nettie. 
The judge found that “the note secured by the mortgage was not given 
for any present or future consideration but to secure Nettie . . . for the 
loan of $1,000 which she had made to Messina.” He also found that at 
the time the mortgage was executed there were creditors of the 
partnership. 


A decree was entered declaring that the note and chattel mortgage 
“were given without consideration and in fraud of creditors and are null 
and void.” The decree further ordered the cancellation of the note and 
mortgage and permanently enjoined Nettie Favazza from foreclosing 
the mortgage. Nettie appealed. 


Despite the declaration in the decree that the note and mortgage 
were in “fraud of creditors,” the only basis for the decree is the finding 
that “the note ... was not given for any present or future consideration 
but to secure Nettie Favazza for the loan of $1,000 which she had made 
to Messina.” There are no other findings which have any tendency to 
show any infirmity in the note and mortgage. The decree must stand 
or fall on the findings of material facts. “A report under the statute of 
material facts must contain every fact necessary to support the decree, 
from the entry of which no fact not expressly found may be implied.” 
Carilli Construction Co. v. John Basile & Co., Inc., 317 Mass. 726, 727, 
59 N. E. 2d 706, 707. We are of opinion that the material facts found 
here do not support the decree. The conclusion of the judge that the 
note was without consideration is inconsistent with the finding that the 
note and mortgage were given to secure Nettie for the loan of $1,000 
which she had made to Messina. In accepting the note and mortgage 
as security for the pre-existing indebtedness she took them for value and 
no new consideration was required. G.L. (Tr. Ed.) c. 107, § 48; Free- 
man v. Davenport Peters Co., 272 Mass. 321, 324-325, 172 N. E. 234; 
Blanchard v. Porter, 317 Mass. 44, 46, 56 N. E. 2d 872; Williston on Con- 
tracts (Rev. Ed.)- § 1146. Other findings taken in conjunction with 
averments in the bill, by which the plaintiff is bound, G. L. (Ter. Ed.) 
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c. 231, § 87, disclose that the plaintiff signed the note for the accommo- 
dation of Messina. An accommodation maker “is liable on the instru- 
ment to a holder in due course, notwithstanding such holder at the time 
of taking the instrument knew him to be only an accommodation party.” 
G. L. (Ter. Ed.) c. 107, § 52; Stoughton Trust Co. v. Pike, 282 Mass. 
$9, 41, 184 N. E. 385; Leonard v. Woodward, 305 Mass. 332, 334, 25 
N. E. 2d 705, 127 A. L. R. 999. Nettie, although a payee of the note, 
was “prima facie” a holder in due course. G. L. (Ter. Ed.) c. 107, §§ 75, 
82. Karlsberg v. Frank, 282 Mass. 94, 95, 184 N. E. 387. And there is 
nothing in this record tending to show the contrary. The finding that 
when the mortgage and note were given there were creditors of the part- 
nership is of no materiality in the circumstances existing here. There 
are no findings that the partnership at any time here material was in- 
solvent, and no rights of creditors are here involved. See O’Gasapian 
v. Danielson, 284 Mass. 27, 34 187 N. E. 107, 89 A. L. R. 1159. The only 
parties to this controversey are the plaintiff and the two defendants, 
and as between them the note and mortgage were valid. No contention 
has been made by the plaintiff that the mortgage was not in default 
when the foreclosure proceedings were begun. 

It follows that the final decree is reversed and a new decree is to be 
entered dismissing the bill with costs. 


So ordered. 





Venue of Actions Against National Banks 





Rabinowitz v. Kaiser-Frazer Corporation, Supreme Court, 96 N. Y. Supp. 
(2d) 638 





For jurisdictional purposes, a national bank is a “citizen” of the 
state in which it is established or located and in that district alone 
can it be sued. This exemption granted by federal statute is man- 
datory and not permissive. 


Nemerov & Shapiro, New York City, Aaron Schwartz, New York 
City, of counsel, for plaintiff. 


Lyeth & Voorhees, New York City, Edward I. Devlin, Jr., Sidney 
Kelly, Jr., New York City, of counsel for defendant Bank of America 
Nat. Trust & Savings Ass’n, appearing specially for purposes of this 
motion only. 


WALSH, J.—This is one of two motions by defendants to dismiss 
the complaint. The defendant, Bank of America National Trust & Sav- 
ings Association, appearing specially, moves to dismiss upon the ground 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §927. 
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that, being a national banking association established and located in 
the County and City of San Francisco, California, it cannot under ex- 
press provision of Federal Statute. U.S.R.S. § 5198, Title 12 US.C.A. 
§ 94, be sued elsewhere without its consent. 


In opposition it is urged that the section relied upon was repealed 
years ago, although retained in error in the codification of the Federal 
laws; also, that, in any event, the language of the section to that effect 
has been construed by New York State Courts and held to be permissive, 
not mandatory. 

Briefly, it is the position of the plaintiff that section 5198, R.S., ante- 
cedent, along with section 57 of the Act of June 3, 1864, 18 Stat. 93, 116 
of the present 12 U.S.C.A. § 94, was repealed necessarily by section 4 
of the Act of July 12, 1882, 22 Stat. 162, 163, which, in its expressed 
terms, provided for the repeal of laws and parts of laws inconsistent 
therewith; that despite such repeal it was erroneously “resurrected” by 
the compilers of the U.S.C. in 1925, who preserved as Section 86 of 
the first sentence of section 5198, relating to penalties for usury, and as 
section 94, the last sentence of section 5198, the restriction as to the place 
of suit, etc. Although the U.S. Code is only presumptively the law (see 
prefactory note thereto) lawyers and even courts relied thereon and 
were misled, resulting in later conflicting decisions on this subject, plain- 
tiff argues, which error persisted until 1948 when the Code compilers 
“recognized their mistake by incorporating the Act of 1882 in the 1948 
Supplement to Title 12 U.S.C.A. as section 94a.” 


It is to be noted at this point that section 94a thus “resurrected” was 
repealed by Congress on June 25, 1948, c. 646, § 39, 62 Stat. 993, effective 
September 1, 1948. Such repealer, however, plaintiff says, did not have 
the effect of reviving the earlier law since a repealing statute does not re- 
enact a former statute—a proposition with which the court can agree. 


The difficulty which confronts plaintiff's argument, however, is that 
section 5198 dealing with “venue” was not “necessarily repealed” by 
section 4 of the Act of July 12, 1882, dealing with “jurisdiction” and 
that subsequent and authorititative decisions of Federal courts up to 
and including the United States Supreme Court have so held (not hav- 
ing been led astray by reliance on an “error” of the compilers of the 
U. S. Code as plaintiff views it) . 


See in this respect Cope v. Anderson, 331 U.S. 461, 465 at page 467, 
67, S.Ct. 1340, at page 1343, 91 L.Ed. 1602, where the U. S. Supreme 
Court makes the pertinent comment that “For jurisdictional purposes, 
a national bank is a ‘citizen’ of the state in which it is established or 
located . . . and in that district alone can it be used. 4. F.C.A. 
Title 12, section 94, 12 U.S.C.A. § 94.” To the same effect see First 
Nat. Bank of Charlotte v. Morgan, 182 US. 141, 10 S.Ct. $7, 88 L.Ed. 
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282; International Refugee Organization v. Bank of America Nat. Trust 
& Sav. Ass’n, D.C., 86 F.Supp. 884; Leonardi v. Chase National Bank 
of City of New York, 2 Cir., 81 F.2d 19. See also Crofoot v. Giannini, 
196 Misc. 213, 92 N.Y.S.2d 191; Raiola v. Los Angeles First Nat. Trust 
& Savings Bank, 133 Misc. 630, 233 N.Y.S. 301, and authorities cited in 


both. 

Plaintiff relies as to the second basis of opposition on certain early 
decisions of the New York Court of Appeals, the latest being Talmage v. 
Third National Bank, 91 N.Y. 531. In this case the Court of Appeals, 
following the position taken by it in earlier decisions, Cooke v. State 
National Bank, 52 N.Y. 96, 109, 11 Am.Rep. 667, and Robinson v. Na- 
tional Bank of Newberne, 81 N.Y. 385, 387, 37 Am. Rep. 508, held that 
section 5198, R.S. as amended in 1875, with respect to “suits, actions 
and proceedings” against any association under this title “was permis- 
sive, not mandatory”; also that, inasmuch as such section before the 
amendment dealt with the subject of usury “there is some ground for 
claiming that this amendment was to be limited and confined to cases 
where actions were brought against national banks for penalties under 
the law cited.” 

Both of these bases were rejected by later holdings in “the court of 
last resort for the construction of federal statutes” to which the State 
Courts must yield. Van Reed v. People’s National Bank of Lebanon, Pa., 
173 N.Y. 314, 320, 66 N.E. 16, 18, 105 Am.St.Rep. 666, affirmed 198 US. 
554, 25 S.Ct. 775, 49 L.Ed. 1161, 3 Ann.Cas. 1154; Frank v. Mercantile 
National Bank of City of New York, 182 N.Y. 264, 268, 74 N.E. 841, 
842, 108 Am.St.Rep. 805. 

That the requirement of the statute was mandatory, not permissive 
was stated in First Nat. Bank of Charlotte v. Morgan, supra, 1382 U.S. 
at page 145, 10 S.Ct. 37, 38, 33 L.Ed. 282. In this case a national bank 
located in North Carolina had permitted itself to be sued in an Ohio 
court, raising the question of its immunity from suit other than at the 
situs of its location for the first time on the appeal. Being a matter of 
venue, the Supreme Court ruled that the protection given by the statute 
could be, and had been, waived. Had the bank chosen, however, to 
invoke it when originally sued, its claim in this respect, the court indi- 
cated, would have had to have been recognized. Even if the opinion 
here be dictum it is judicial dictum as distinguished from obiter dictum 
in that it is laid down as an authoritative “guide for future conduct”— 
see Chance v. Guaranty Trust Co. of New York, 164 Misc. 346, 350, 298 
N.Y. 17, 23, affirmed 251 App.Div. 885, 297, N.Y.S. 293. Commenting 
on the statute, generally, the court said: “This exemption of national 
banking associations from suits in state courts, established elsewhere 
than in the county . . . in which such associations were located, 
was, we do not doubt, prescribed for the convenience of those institutions, 
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and to prevent interruption in their business that might result from 
their books being sent to distant counties in obedience to process from 
state courts. . . . But, without indulging in conjecture as to the 
object of the exemption in question, it is sufficient that it was granted 
by Congress and if it had been claimed by the defendant, when appearing 
in the superior court of Cleveland county, must have been recognized.” 


That the section applied only to usury prosecutions was negatived by 
applications given it in later cases such as Casey v. Adams, 102 U'S. 66, 
67, 26 L.Ed. 52. (See in this respect study and comment in Leonardi v. 
Chase National Bank of City of New York, supra, 81, F.2d at p. 21. 
Plaintiff concedes this—brief, p. 5.) 


Name of Payee Appearing Above that of Makers 
on Face of Note 





White System of New Orleans, Inc. v. Hall, Court of Appeal of Louisiana, 
45 So. Rep. (2d) 649 





The appearance of the signature of original payee, immediately 
above the signatures of defendants, on the face of the note, does not 
have the legal effect of placing plaintiff, a subsequent purchaser, in 
the category of an original holder of the note. The note on which 
the defendants were sued in this case is payable to bearer and there- 
fore could have been negotiated by original payee to plaintiff by mere 
delivery and without endorsement. The sole and only purpose of 
plaintiff in having original payee affix his signature to the instrument 
as an “accommodation maker,” was to accord to itself additional 
security, and the fact that name of original payee appears above 
that of the original makers on the face of the note, and not on the 
back of the paper, the usual and historic situs for endorsements, does 
not in any wise alter the status of plaintiff, as a holder of the note in 
due course. 


Baldwin, Haspel & Molony, and Emile A. Wagner, Jr., New Orleans, 
for plaintiff and appellee. 


Frank C. Moran, Jr., and Paul J. Thriffiley, Jr., New Orleans, for 
defendants and appellants. 


McBRIDE, J.—Plaintiff, White System of New Orleans, Inc., brought 
this suit against defendants, Willie Mae Hall and Frank Hall, seeking 
judgment against them jointly, severally, and in solido for the sum of 
$541.79, with interest at the rate of eight per cent per annum from July 
7, 1948, until paid, and with twenty per cent attorney’s fees, said amount 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1202. 
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being the balance due on a promissory note for $609.65, dated February 
19, 1948, payable to “bearer” in installments, of which note plaintiff 
alleges itself to be the holder and owner in due course. 

The circumstances surrounding the execution by defendants of the 
note sued upon, briefly stated, were: a few days before February 19, 
1948, one Frank J. Tully, doing business as Fluorescent Lighting and 
Refrigeration Sales, contacted Willie Mae Hall relative to the purchase 
of a Victory beverage cooler box for use in her restaurant and bar. When 
informed by Tully that the cash price of the box was $570.00, Willie Mae 
Hall stated that she was unable to pay the price in cash, but expressed 
a willingness to buy the box on terms of credit. Ultimately, it was agreed 
that Willie Mae Hall would make a down payment of $80.00 cash, and 
execute a note, which was to be secured by chattel mortgage on the box, 
for $609.65 (which included $119.65 carrying charges) , payable in install- 
ments maturing on a designated day of each month thereafter. 

On February 19, 1948, Willie Mae Hall and her husband, Frank Hall, 
signed and delivered to Tully the note sued upon, and at the same time 
they executed the act of chattel mortgage securing payment of the note. 
On the same day, Tully delivered the beverage box to Willie Mae Hall’s 
establishment, where it was uncrated and installed. 

Also on the same day, Tully sold the note to plaintiff for $490.00. 
The evidence shows that the transaction was what is termed a “recourse 
deal,” and as a prerequisite to its purchase of the note, plaintiff required 
that Tully sign the same as an “accommodation maker,” and his signa- 
ture appears on the face of the note immediately above the signatures 
of the original makers, Frank Hall and Willie Mae Hall. 

After paying the first two installments, the defendants defaulted in 
payment, and plaintiff, availing itself of the acceleration clauses of the 
note, instituted this suit. 

Defendants, by original and supplemental answers, defend the suit 
upon the grounds (1) that White System of New Orleans, Inc., is (a) 
the original holder of the note, or (b) a holder with knowledge or notice 
of the equities existing between the defendants and Frank J. Tully, and 
(2) that they are not liable on the note, for the reason that the considera- 
tion therefor has failed, in that the beverage box, in part payment of 
the purchase price of which the note was given, is useless and imperfect 
and is incapable of performing the service for which it was purchased. 

In the court below, there was judgment in favor of plaintiff as prayed 
for, from which the defendants have perfected this suspensive appeal. 
As appears from his assigned written reasons for judgment, the judge a 
qua concluded that plaintiff is a holder in due course of the note sued 
upon, and, as such, is immune to any defenses or equities available to the 
defendants as against their vendor, Frank J. Tully. 

The first point to be decided is whether the appearance of the signa- 
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ture of Frank J. Tully, immediately above the signatures of the. defen- 
dants, on the face of the note, has the legal effect of placing plaintiff in 
the category of an original holder of the note. We do not think that 
it has. The note, which is payable to bearer, could have been negotiated 
by Tully to the White System of New Orleans, Inc., by mere delivery 
and without endorsement. The sole and only purpose of plaintiff in 
having Tully affix his signature to the instrument as an “accommodation 
maker,” was to accord to itself additional security, and the fact that 
Tully’s name appears above that of the original makers on the face of 
the note, and not on the back of the paper, the usual and historic situs 
for endorsements, does not in any wise alter the status of the White 
System of New Orleans, Inc., as a holder of the note in due course quoad 
Willie Mae Hall and Frank Hall. It is unquestioned that defendants 
executed and delivered the note to Tully for value, and that Tully in turn 
transferred it to the plaintiff for a valuable consideration, to-wit, the 
sum of $490.00. 


While the proposition under consideration has never been passed 
upon by an appellate court in this state, so far as we are able to learn, 
there are several cases emanating from other jurisdictions involving 
analogous situations, in which the holdings of the courts appear to be 
sound. 

It was said in Herring v. Woodhull, 29 Ill. 92, 81 Am. Dec. 296: “The 
first point made in this case is, that the note was not properly indorsed, 
the transfer being on the face of the note. Literally, indorsement means 
a writing, in dorse, upon the back of the bill or note. But it is well estab- 
lished, that though such is its import, it may be made on the face of 
the bill, and numerous indorsements may be made on a separate paper, 
called an allenge. Chit, on Bills, 227; Yarborough v. Bank of England, 16 
East, 12; Rex v. Bigg, 1 Strange, 18; Story on Promissory Notes, sec. 
121 Gibson v. Powell, 6 How. 60, 6 Misc. 60. And any form is sufficient 
which manifests an intention to transfer the note. Moies v. Bird, 11 
Mass. 436, 6 Am. Dec. 179.” 

In First Nat. Bank of Etowah, Tenn., v. Messer 136 Ga. 226, 71 S. E. 
148, 149, appears the following comment: “The ordinary and usual mode 
of indorsing a negotiable instrument is to write the name of the indorser 
upon the back of the paper. But where the payee writes his name on 
the face of the note under the maker’s signature, the effect is to transfer 
the title of the note to the transferee, and the payee becomes liable as 
an indorser. Perry v. Bray, 68 Ga. 293.” 

In Fisher Lumber & Coal Co. v. Robbins, 104 Kan. 619, 180 P. 264, 
265, the transferor of a note signed his name on its face beneath that of 
the maker, and the court said: “As the indorsement was written on the 
instrument itself, there was compliance with the requirements of the act, 
and the relation of Dobbins to the instrument, together with his signa- 
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ture, implied that he signed it as an indorser and not as a maker. 
” 


Appellants’ second contention is that the White System of New 
Orleans, Inc., is not a holder of the note in due course, because it had 
full knowledge of and directed the transaction between Tully and defend- 
ants, and knew of the conditions of the contract between them, espe- 
cially of the service which Tully had agreed to render to defendants, and 
of the one-year guaranty of the beverage box. 

James M. Cash, plaintiff's secretary-treasurer, testified that he was 
familiar with the contract entered into between Tully and the defend- 
ants. A day or so before the sale was consummated, Tully called at 
plaintiff's office and inquired of it if it would be willing to purchase the 
note of Willie Mae Hall and Frank Hall evidencing the deferred balance 
on the credit portion of the price of the beverage box, Tully at the time 
disclosing to Cash all details connected with the proposed sale. The 
White System of New Orleans, Inc., as is its custom in all similar transac- 
tions handled by it, made an investigation of the financial responsibility 
of Willie Mae Hall and Frank Hall, and being satisfied that their credit 
standing was good, agreed to purchase the note from Tully. Printed 
forms of the notes and chattel mortgages used by plaintiff in its financing 
business were furnished to Tully, and the amount of the financing or 
handling charges was computed. Said charges in this particular transac- 
tion amounted to $119.65. 

Counsel argue that plaintiff, by virtue of having thus directed the 
transaction and having had knowledge of the details thereof, cannot, 
under the established jurisprudence of this state, be considered a holder 
in due course of the note sued upon, and, therefore, defendants are en- 
titled to interpose as against plaintiff the defense that redhibitory vices 
and defects existed in the beverage cooler, the subject of the sale. 

Counsel point to four cases, decided by the First and Second Circuit 
Courts of Appeals, as authority for this proposition. 

In the first, General Motors Acceptance Corp. v. Swain, La. App., 176 
So. 636, 638, decided by the First Circuit Court, wherein the defendant 
urged usury as a defense, it was held that the plaintiff was not a holder 

in due course where he directed and controlled the entire financial tran- 
saction between the original parties. We quote from the opinion: 

“, . . . Plaintiff furnished the dealer with a chart by which the 
dealer.could figure the amount to be added to the cash sale price of a car 
to cover the differential in case the dealer should desire plaintiff to handle 
deferred. balance in order for the dealer to realize the cash sale price on 
the car sold. The plaintiff also furnished the dealer with the blank notes 
and chattel mortgages to be used in the transactions where it handled 
the paper. In this particular case, it is shown that plaintiff credited to 
defendant the overcharge on the differential the day after it acquired 
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the note. In view of these circumstances, it must be assumed that plain- 
tiff was fully aware of the manner in which the differential had been 
figured and the terms on which the car had been sold. 

Consequently, plaintiff is in the same position with reference to the 
defense here made on the note as the dealer and original holder would 
have been had the suit been brought by the dealer instead of plaintiff. 
Therefore, if there was an infirmity in the note on account of usury, the 
defendant has the same right to plead this infirmity against the plaintiff 
as he could have pleaded against the original holder. Negotiable Instru- 
ments Law, Act No. 64 of 1904, Sections 52, 56, and 58.” 

The next case in this line of decisions is C. I. T. Corp. v. Emmons, 
La. App., 197 So. 662, 663, decided by the Second Circuit. The defendant 
there purchased a refrigerator from an appliance dealer, to whom he 
issued his note as partial consideration for the sale. The dealer nego- 
tiated the note to plaintiff, who sued thereon when defendant defaulted 
in payment. The suit was resisted upon the ground that the refrigerator 
was destroyed by fire, and that one of the charges made in the financing 
of the transaction had been for adequate fire insurance covering the 
refrigerator. The court, in holding that plaintiff was not a holder in due 
course, had the following to say: 

“The record discloses that the plaintiff company purchases installment 
contracts, such as the one involved herein, from dealers of electric equip- 
ment in various states. It furnishes printed forms for the notes and 
chattel mortgages that are necessary in the credit transactions, and gives 
written instructions as to the manner and method of their execution. 
Also, there is provided a rate book or chart for use in calculating the 
finance charges to be included in the contracts and in determining the 
amounts of the several installment payments. 

“For a contract to be acceptable to plaintiff, it must be executed on 
the furnished forms and in compliance with the written instructions; and 
the appropriate schedule listed in the rate book must be followed. The 
dealer is paid therefor only the unpaid balance of the purchase price of 
the article sold, computed on a cash sale basis. The finance charges and 
interest belong to plaintiff when collected. .. . 

“Plaintiff's directing of the execution of the commercial paper in- 
volved herein, particularly its instructing as to the finance charges and 
the amounts of the monthly installments, indicates clearly that it had 
full knowledge of defendant’s contracting to pay, if he did, a sufficient 
amount for the obtaining of insurance on the refrigerator. Consequently, 
in so far as the defense here offered is concerned, plaintiff, figurativly 
speaking stands in the shoes of the dealer; and it is not invulnerable 
under the holder in due course doctrine against defendant’s urging of the 
aforestated equities. ‘Actual knowledge of defenses or of equities pre- 
cludes a transferee from attaining the position of a holder in due course, 
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although he paid full value for the instrument.’ 10 C. J. S., Bills and 
Notes, § 323.” 

The above case was succeeded by a case of the First Circuit, Inter- 
national Harvester Co. v. Carruth, La. App., 23 So. 2d 473, 474, in which 
a dealer sold to defendant certain farm equipment for which defendant 
gave his notes, which were subsequently negotiated to plaintiff. It was 
shown that the dealer was the agent of plaintiff. The court held that 
plaintiff was not a holder of the notes in due course, and that the defense 
that the equipment was defective was available to defendant. The court 
said: “There is no merit in this contention for the reason that the evi- 
dence abundantly shows that D. D. Strong, the immediate vendor of 
the farm implements to the defendants, was the plaintiff's contractor 
dealer at amite and it is also shown that other of its agents knew all about 
the sales for which the notes were given in part payment. Indeed, with 
regard to the cornbinder, these agents seemed to have had as much to 
do with the sale as did Strong himself. In respect to this issue, plaintiff 
stands in the same position as though it had been the immediate vendor 
of the equipment sold and it cannot successfully urge that those notes 
are immune to the defense raised against them by the defendants, on 
the ground that it is a holder in due course. General Motors Accept. 
Corp. v. Swain, La. App., 176 So. 636; C. I. T. Corp. v. Emmons, La. 
App. 197 So. 662.” 


The last of this line of cases is Citizens Loan Corp. v. Robbins, La. 
App., 40 So. 2d 503, 504, decided by the Second Circuit. In this case the 
defendant purchased an automobile, on which there was a chattel 
mortgage in favor of plaintiff, from one H. F. Hunter. Plaintiff released 
Hunter and, on standard printed forms, prepared a bill of sale transfer- 
ring the automobile from Hunter to the defendant, drew a chattel mort- 
gage, which was executed by Robbins, and supplied a printed promissory 
note which was made payable to Hunter, signed by Robbins, and on the 
reverse side endorsed by Hunter to plaintiff. The defendant paid the 
plaintiff corporation $10.00 for the services rendered. Plaintiff sued when 
Robbins defaulted on the note. The defense was made that Citizens 
Loan Corporation was not a holder in due course, and as a consequence 
was answerable for alleged redhibitory vices and defects in the automo- 
bile, which had gone out of control on the second day after it was pur- 
chased, and had been completely demolished. The court permitted the 
defense to prevail, decreeing that plaintiff was not a holder in due course, 
saying: 


“We think it is clearly established by the jurisprudence of the State 
that the transferee of a negotiable note who has actually directed the 
transaction between vendor and purchaser is precluded from claiming 
the protection accorded a holder in due course. C. I. T. Corporation v. 
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Emmons, La. App., 197 So. 662; General Motors Acceptance Corporation 
v. Swain, La. App., 176 So. 636. 


“The evidence in the instant case conclusively establishes the fact 
that plaintiff was so directly interested and involved in the transaction 
of purchase that he cannot escape the legal imputation that he stands 
in the shoes of the vendor.” 

The peculiar facts of the first three of the cited cases unquestionably 
justify the conclusions reached therein. All that the Swain and Emmons 
cases held was that where the financial transaction was dictated and 
controlled by plaintiff, he would be denied recovery, even though the 
note had been negotiated to him, as the defect in the title of the note 
arose directly from the financial transaction itself. The gist of the hold- 
ing in the Carruth case is that where the holder of the note was the 
principal of the person to whom the note was originally issued, he would 
be exposed to all of the defenses that could be raised against his agent. 

It must be noted that these cases are not authority for the propo- 
sition that an independent and separate third party, who merely fur- 
nished the blank form for the consummation of the financial transaction, 
and computed the financing or handling charges, could be defeated in 
his action on the note which he purchased in good faith, by a defense 
based on a redhibitory defect in the chattel which was the subject matter 
of the sale for which the note was given in representation of the purchase 
price. 

The Swain, Emmons, and Carruth cases are clearly distinguishable 
from Citizens Loan Corp. v. Robbins, supra, and are not authority for 
the holding in said case. We question the logic of that decision, and 
cannot at all agree with our brothers of the Second Circuit. 


Act No. 64 of 1904, § 52, sets forth that a holder in due course is one 
sa . who has taken the instrument under the following conditions: 


“1. That it is complete and regular upon its face; 


“2. That he became the holder of it before it was overdue, and with- 
out notice that it had been previously dishonored, if such was the fact; 


“3. That he took it in good faith and for value; 


“4, That at the time it was negotiated to him he had no notice of any 
infirmity in the instrument or defect in the title of the person nego- 
tiating it.” 

As to plaintiff, none of the prescribed requirements are lacking. 
Merely because it investigated into the financial soundness of the de- 
fendants before agreeing to accept their note, computed the financing 
or handling charges, and furnished Tully with blank notes and chattel 
mortgages to be used in the transaction, we do not think it can be said 
that plaintiff became so involved in the transaction of purchase that it 
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stands in the shoes of the vendor and is to be precluded from claiming 
the protection vouchsafed a holder in due course by the act. 

We can see no reason why one contemplating advancing his money 
for the financing of another’s purchase of property, has not the unquali- 
fied right to stipulate in advance the amount to be charged for the 
financing, and to exact that the purchaser’s note and chattel mortgage 
shall be on approved forms furnished by the lending agency. 


To hold otherwise would do violence to banks and finance companies, 
such as plaintiff, and the result would be that almost all lending institu- 
tions would be throttled and put out of existence. The purchasers of 
commercial paper would become so bound up with the vendor that 
months after the note had been negotiated to the holder, his suit on the 
note might well be defeated by the defenses of redhibition, or the failure 
of the vendor to fulfill his obligations to the purchaser, etc. The salutary 
purpose of Act No. 64 of 1904, endowing negotiable instruments, as far 
as possible, with all of the attributes of currency, and thus to stimulate 
and encourage trade and commerce, would be frustrated. 

Our minds are free of the slightest doubt that the White System of 
New Orleans, Inc., is a holder in good faith of the note sued upon. 
Section 52 of the statute, which defines a holder in due course, must be 
construed in connection with Section 56 of the act, which provides: “To 
constitute notice of an infirmity in the instrument or defect in the title 
of the person negotiating the same, the person to whom it is negotiated 
must have had actual knowledge of the infirmity or defect, or knowledge 
of such facts that his action in taking the instrument amounted to bad 
faith. ” 


Appellants’ contention that, whereas the plaintiff knew of Tully’s 
guaranty of the beverage cooler box it was bound thereto just as was 
Tully, is fully answered by what the Supreme Court said in the case of 
Martol v. Lafayette Sugar Refining Co., 153 La. 248, 95 So. 706, 707: 


“For, conceding that plaintiff knew of said guaranty (and the evi- 
dence tends to show that he did), nevertheless: 

“ “If it were known to the transferee of a negotiable . . . note, acquired 
for value before maturity, on taking it, that the consideration was future 
and contingent, and that there might be offsets against it, this would 
not make him liable for the equities between the original parties. . . . 
It cannot affect the negotiability of a note that its consideration is to 
be thereafter realized, or that from some contingency it may never be 
enjoyed.’ State Nat. Bank v. Cason, 39 La.Ann. 865, 2 So. 881. 

“And again: ‘If the consideration of the note had not failed at the 
time of its transfer, the maker cannot set up as a defense that the holder 
knew that there might be offsets against it.’ Sadler v. White, 14 La. 
Ann. 177. 
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“This doctrine was affirmed in Pavey v. Stauffer, 45 La.Ann. 353, 
12 So. 512, 19 L.R.A. 716, and again in Marx & Sons v. Frey, 137 La. 
948, 958, 69 So. 757, and is in accord with the general law of Negotiable 
Instruments. See 8 Corpus Juris, 509, § 718, and 3 Ruling Case Law, 
1067, § 273.” 

Nothing in the actions of plaintiff can be pointed to which would 
remotely tend to impute bad faith on its part. 

Section 57 sets forth the immunities which clothes a holder in good 
faith, as follows: “A holder in due course holds the instrument free 
from any defect of title of prior parties, and free from defences available 
to prior parties among themselves, and may enforce payment of the 
instrument for the full amount thereof against all parties liable thereon.” 

Thus, having reached the above conclusions, it is unnecessary that 
we pass upon the question whether the beverage cooler was the subject 
of the alleged redhibitory vices and defects. 

For the reasons assigned, the judgment appealed from is affirmed. 


Affirmed. 


Confession of Judgment Notes: Applicability of Statute 
of Limitations 





Turner v. Alton Banking & Trust Co., 181 Fed. Rep. (2d) 899 





Statutory provision for tolling of the statute of limitations while 
maker was absent from the state held applicable to a promissory 
note authorizing confession of judgment. Alternative holding that 
confession of judgment note waives benefit of statute of limitations. 


Chase Morsey, St. Louis, Mo. (Jones, Hocker, Gladney & Grand, 
Lon Hocker, Jr., Benjamin Roth, St. Louis, Mo., and Wm. M. P. Smith, 
Edwardsville, Ill., on the brief), for appellant. 


B. Sherman Landau, St. Louis, Mo. (Louis E. Miller, St. Louis, 
Mo., Cross, Streuber, Gibbons & Gwillim, Alton, Ill, and Miller & 
Landau, St. Louis, Mo., on the brief), for appellee. 


Before SANBORN, WOODROUGH and THOMAS, Circuit Judges. 


THOMAS, C. J.—This is an appeal from a judgment for $141,205.76 
entered upon a verdict directed for the plaintiff in an action upon a 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1406. 
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foreign judgment. The same case was before this court upon an appeal 
from an order of the court striking a counterclaim. 166 F. 2d 305. 


The judgment upon which the complaint was based was rendered 
in the Circuit Court of Madison County, Illinois (a court of general 
jurisdiction), May 21, 1943, upon a cognovit note due on demand, 
given by appellant to her father. Jurisdiction is based upon diversity 
of citizenship. At the time the note was made in 1930 the defendant, 
appellant here, and her father both resided in Illinois. Thereafter in 
1935, appellant removed to the State of Missouri where she still lived 
at the time the judgment appealed from was rendered. After the note 
was made and delivered appellant’s father died and appellee was 
appointed and qualified as executor of his will. 


The case was first presented to Judge Duncan, who entered the 
order from which the first appeal to this court was taken. After re- 
mand it was tried before Judge Harper, who entered the judgment 
from which the present appeal was taken. 


Upon the trial the plaintiff offered in evidence an authenticated 
copy of the judgment sued upon and rested. The defendant then of- 
fered in evidence an authenticated copy of a judgment entered by the 
same court on the same note on February 24, 1943, and rested. This 
judgment had been entered upon the appearance of an attorney at- 
tempting to act under the warrant of attorney given in the note. He 
attempted to enter defendant’s appearance and to confess judgment, 
and a judgment was then entered upon such confession. The defendant 
having learned of the proceeding appeared by attorneys and upon 
motion the judgment of February 24, 1943, was set aside on May 20, 
1943, for want of jurisdiction due to a defect in the affidavit of the 
attorney and the case “was continued for trial.” 

A new suit was filed on the same note the following day, and another 
attorney acting under the warrant of attorney given in the note ap- 
peared for the appellant, and the judgment by confession, upon which 
this action is based, was entered. No steps have since been taken 
in the Illinois court to vacate or to set aside the judgment so entered. 

This suit was commenced in the federal court March 13, 1946. The 
trial commenced November 29, 1948, and the judgment from which 
this appeal was taken was entered on October 12, 1949. 

In this court appellant contends: 


1. That the judgment of the Illinois court sued upon shows upon 
the face of the record that the court did not have jurisdiction in that 
(a) the note shows on its face that it was barred by the 10-year statute 
of limitations, wherefore the warrant of attorney was no longer valid; 
(b) it did not appear on the record in what county of the state the 
note was executed as required by Hurd’s Illinois Statutes, 1947, c. 110, 
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§ 174(5); (c) the warrant of attorney was exhausted by the appear- 
ance of the attorney who appeared and confessed judgment on Feb- 
ruary 24, 1943, wherefore the attorney who appeared and confessed 
judgment on May 21, 1943, had no power to do so; and 


2. In rendering judgment without notice to the defendant she 
was denied due process of law guaranteed under the Fourteenth Amend- 
ment to the Constitution of the United States, and therefore, the 
judgment sued upon is not entitled to full faith and credit in the 
district court in Missouri. 


The contention that the suit having been commenced more than 
ten years after the note matured the warrant of attorney had expired 
by limitation under Illinois law is without merit for various reasons. 
First, the warrant of attorney in the note in effect waives the statute 
of limitations. So far as material it reads: “If this note is not paid 


at maturity, we . .. do hereby . . . empower any attorney of any 
Court of Record to apear for us .. . at any time hereafter and confess 
a judgment without process against us .. . in favor of the legal holder 
thereof...” 


Second, the appellant relies upon the decision of the Supreme Court 
of Illinois in the case of Parsons v. Lurie, 400 Ill. 498, 81 N.E.2d 182, 
185, in which the court, citing Matzenbaugh v. Doyle, 156 Ill. 331, 
333, 336, 40 NE. 935, said: ~ . . the warrant of attorney [in a 
cognovit note] confers no authority to confess judgment on a note after 
the plaintiff’s remedy for the debt thereby evidenced has become barred 
by limitation. If there was no authority to confess judgment on the 
note in question then the judgment is void and can be attacked collater- 
ally.” The court said, also, in the same opinion: “The judgment of a 
court of general jurisdiction can be attacked in collateral proceedings 
only by the record itself.” Citing Illinois authorities. And “a transcript 
of the judgment, properly certified, is all that is necessary to make out 
a prima facie case.” Toler v. Coover, 335 Mo. 113, 71 S.W. 2d 1067, 
1068; Howard v. Strode, 242 Mo. 210, 146 S.W. 792, Ann. Cas. 
19138C, 1057. 


The record here shows clearly that the action on the note was not 
barred by the 10-year statute of limitations. Chapter 83, page 2144, § 
19, of the Ill.Rev.Stat., 1947, provides that “If, when the cause of action 
accrues against a person, he is out of the state, the action may be com- 
menced within the times herein limited, after his coming into or return to 
the state; and if, after the cause of action accrues, he departs from and 
resides out of the state, the time of his absence is no part of the time 
limited for the commencement of the action. But the foregoing pro- 
visions of this section shall not apply to any case, when, at the time the 
cause of action accrued or shall accrue, neither the party against nor in 
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favor of whom the same accrued or shall accrue, were or are residents of 
this state.” 

Under the decisions of the Illinois courts it is clear that the cause 
of action accrued in this case when the note was executed and that the 
10-year statute of limitations began to run at that time; and it is equally 
clear that the statute was tolled when appellant moved to Missouri in 
1935 while the owner of the note, the creditor remained in Illinois. 
Mitchell v. Comstock, 305 Ill.App. 360, 27 N.E.2d 620, 625; Jones v. 
Foster, 175 Ill. 459, 51 N.E. 862; Richey v. Sinclair, 167 Ill. 184, 47 N.E. 
364; Hibernian Banking Association v. Commercial National Bank of 
Chicago, 157 IIl. 524, 41 N.E. 919; Wooley v. Yarnell, 142 Ill. 442, 32 
N.E. 891. 


The contention that it did not appear on the record in what county of 
the State of Illinois the note was executed is based upon the require- 
ment of § 174(5) of the Illinois statute, supra, which provides that “Any 
person for a debt bona fide due may confess judgment by himself or 
attorney duly authorized . . . provided, that such application to confess 
judgment .. . shall be made in the county in which the note or obligation 
was executed.... A judgment entered by any court in any county other 
. .. Shall have no force or validity... .” 

The note in this instance is dated “Alton, Ill., February 17, 1930.” 
Alton is in Madison County, Illinois, where the court which entered the 
judgment sat. In Mitchell v. Comstock, supra, the court said [305 
Ill.App. 360, 27 N.E.2d 625]: “Defendant also maintains that the court 
had no power to proceed on the statement of claim because it showed 
that he was a nonresident and failed to allege that the note was executed 
in Cook County. The note was dated Chicago, September 2, 1924. In 
the absence of evidence to the contrary, it will be presumed to have 
been executed at the place where it is dated,” citing Bronte v. Leslie, 30 
Tll.App. 288. Here the court was required to take judicial notice that 
Alton is situated in Madison County, Illinois. Linck v. City of Litch- 
field, 141 Ill. 469, 31 N.E. 123. 

That the note in question and the non-residence of the defendant 
were shown on the face of the record in the suit in the Illinois court can- 
not be doubted. The complaint alleged that a photostatic copy of the 
note was attached to and made part thereof; and it alleged that de- 
fendant, maker of the note “. . . is now, and has been continuously for 
seven years last past a non-resident of the State of Illinois . . .” and “is 
now and has been continuously for seven years last past a resident of 
the State of Missouri”; and the affidavit attached to the complaint 
averred that defendant had continuously resided in Missouri for the 
past seven years. This was sufficient. Smith-Hurd Stats. Ill. c. 110, 
§ 160. 


It is next contended that the power of attorney was exhausted when 
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the attorney appeared and confessed judgment on the note on Febru- 
ary 24, 1943, and, therefore, the attorney who thereafter appeared and 
confessed judgment on May 21, 1943, had no power to do so. But the 
judgment on February 24, 1943, proved to be invalid and was thereafter 
set aside by the court that entered it. The courts of Illinois hold that a 
warrant of attorney confers authority to confess a valid judgment, and 
that when an attempted judgment has been vacated as invalid the war- 
rant has not functioned but retained its original potency. Hoyt v. 
Morris, 216 Ill. App. 321; Vandersall v. Goldsmith, 231 Ill. App. 165. 

It is true that the Hoyt and Vandersall cases are not binding upon 
the federal courts since they were decided by Appellate Courts of Illinois 
which are inferior tribunals, and a statute of Illinois in effect at the time 
they were decided provided that the opinions of such courts “shall not 
be of binding authority in any cause or proceeding, other than that in 
which they may be filed.” Cahill’s Rev.Stat. 1929, c. 37, par. 49 (re- 
pealed in 1935). See Graham v. White-Phillips Co., 296 U. S. 27, 31, 56 
S.Ct. 21, 80 L.Ed. 20, 102 A.L.R. 24. Nevertheless they are persuasive; 
and the cases cited by appellant on this point do not impress us as 
applicable to the present case. Ordinarily where the applicable rule of 
decision is the state law, the duty of the federal court is to ascertain and 
apply that law even though it has not been expounded by the highest 
court of the state. Fidelity Union Trust Co. et al., Executors, v. Field, 
311 US. 169, 177, 61 S.Ct. 176, 85 L.Ed. 109. We are of the opinion that 
the construction of the statute by the Appellate Court of Illinois is the 
correct construction, and that it should be followed by the federal courts 
until the Supreme Court or some other Illinois court of general juris- 
diction holds otherwise. 


There is a suggestion in the brief of the defendant that the Illinois 
court was without jurisdiction to enter the judgment sued upon because 
the same court in its order vacating the judgment entered on February 
24, 1943, concluded with the words “and case continued for trial.” The 
fallacy of this suggestion is that the first judgment was vacated and set 
aside on the ground alleged in appellant’s motion that the court did not 
have jurisdiction, and the proceeding was abandoned. Under this state 
of facts the doctrine of lis pendens does not apply. See 14 AmJur., 
Courts, § 250; Mayne v. St. Louis Union Trust Co., 8 Cir., 64 F.2d 843, 
845. To impeach a judgment collaterally the judgment must be ab- 
solutely void. First State Bank of Valparaiso v. Crumpacker, et al., 
Ind.Sup., 90 N.E.2d 912, 916; Hart v. Brown, 404 Ill. 498, 89 N.E.2d 370. 


To support this contention appellant cites Morrison Hotel & Restau- 
rant Co. v. Kirsner, 1910, 245 Ill. 431, 92 N.E. 285, 286, 137 Am.St.Rep. 
335. The question contested in that case was the right to a jury trial 
upon a cognovit note. After a judgment by confession had been entered 
for the plaintiff upon an appearance by an attorney by virtue of a 
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power of attorney purporting to be signed by one of three defendants 
for all of them, it was held that the power of attorney was not sufficient 
to authorize the attorney to appear for all of the defendants; and upon 
motion the judgment was vacated. Plaintiff by leave of court then 
amended its complaint and defendants filed a set-off and demanded a 
jury trial. The case was later tried by the court without a jury, judg- 
ment was entered for plaintiff, and defendants appealed. The appellate 
court affirmed and the Supreme Court held that “When the court set 
aside the judgment the appearance and confession were annulled and 
for the first time there was a legal and valid appearance by the defend- 
ants to the action .. .”, that is, after plaintiff had amended its complaint. 


The situation in the present case is very different. Counsel for 
appellant appeared in the Illinois court for only one purpose, that is, 
to demand that the judgment assailed be vacated and set aside as void 
for want of jurisdiction. The record discloses no further appearance in 
the case and no further pleading by either party after the order sustain- 
ing the motion to vacate and set aside the judgment was sustained. 


’ In the case of People ex rel v. Shurtleff, 1933, 355 Ill. 210, 189 N.E. 
291, 294, the Supreme Court of Illinois said: “When the want of juris- 
diction clearly appeared during the progress of the trial, it was the right 
and duty of the court, under the pleadings, to have dismissed the bill’, 
quoting with approval Way v. Way, 64 Ill. 406, and then continuing, 
“Whenever the want of jurisdiction becomes apparent the proceedings 
of the court thereafter are absolute nullities, except, perhaps, so far as 
they may under some circumstances be resorted to as a protection to an 
officer executing their process.” It follows, we think, that the part of 
the order continuing the case for trial was a nullity, especially since no 
appearance was thereafter entered by appellant and no pleading was 
tendered. See 21 C.J.S., Courts, § 118. 


It should be observed in connection with the discussion of appellant’s 
contentions considered above that they were presented to the trial court 
only in the Third and Fourth defenses of her answer; and that both 
defenses were stricken by the court in the same order by which the 
counter-claims were stricken. The appeal to this court was from that 
part of the order striking the counterclaims only. These contentions 
were not presented to nor were they passed upon by Judge Harper upon 
the trial of the case. Appellee contends that having failed to appeal from 
the order striking these defenses appellant waived them by acquiescence 
in the order. We regard it as more satisfactory to point out that the 
contentions, in our opinion, are without merit under Illinois law, rather 
than to predicate decision upon a procedural defect. 

Finally, it is contended that there was want of due process in the 
Illinois court in entering the judgment sued upon without giving notice 
of the pendency of the suit to appellant. This contention in a broad 
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sense assails as invalid for want of due process all judgments upon cog 
novit notes entered upon the appearance for defendant by an attorney 
acting under the warrant of attorney contained in the note. We have 
discussed the specific contentions upon this point above. It is sufficient to 
add that the courts of Illinois recognize such warrants as valid and permit 
judgments to be taken upon them; and the Illinois statute supra, Hurd’s 
Illinois Statutes, c. 110, § 174(5), authorizes them. Fortunate v. Barto- 
lomei, 164 Ill. 51, 45 N. E. 274; Packer v. Roberts, 140 Ill. 9, 29 N. E. 
668; Whitton v. Whitton, 64 Ill.App. 53. In the case of First National 
Bank of Kansas City v. White, 220 Mo. 717, 120 S.W. 36, 182 Am.St.Rep. 
612, 16 Ann.Cas. 889, the Supreme Court of Missouri held that such a 
cognovit provision in a note is against the public policy of the state and 
refused to enforce it; but in State v. Shain, 347 Mo. 928, 149 S.W.2d 812, 
814, the Supreme Court of Missouri held that since “such a provision is 
valid and enforceable under the law of Illinois .. . we must . . . give full 
faith and credit to such a judgment, valid on its face, sued on in this 
state”, citing Crim v. Crim, 162 Mo. 544, 63 S. W. 489, 54 L. R. A. 502, 85 
Am.St.Rep. 521; Cook’s Estate v. Brown, 346 Mo. 281, 140 S.W.2d 42, 
128 A.L.R. 1936; and other authorities. 

The judgment of the Illinois court is final and conclusive in all courts. 
It cannot be attacked collaterally in the federal court in Missouri. The 
Full Faith and Credit Clause of the Constitution, Art. IV, § 1, has 
established “throughout the federal system the salutory principle of 
the common law that a litigation once pursued to a judgment shall be as 
conclusive of the rights of the parties in every other court [federal as 
well as state] as in that where the judgment was rendered.” Magnolia 
Petroleum Co. v. Hunt, 320 U.S. 430, 64 S.Ct. 208, 214, 88 L.Ed. 149, 
150 A.L.R. 413; Davis v. Davis, 305 U.S. 32, 40, 59 S.Ct. 3, 83 L.Ed. 26, 
118 A.L.R. 1518, 28 U.S.C. § 687 [now § 1738]; Restatement of the Law 
of Judgments, § 18(e). The place to have assailed the validity of the 
Illinois judgment was in the Illinois court. Treinies v. Sunshine Mining 
Co., 308 U.S. 66, 77, 60, S.Ct. 44, 84 L.Ed. 85; Morris v. Jones, 329 U.S. 
545, 67 S.Ct. 451, 91 L.Ed. 488, 168 A.L.R. 656. 

Due process does not require notice where rights are established in 
conformity with state law. Erie Railroad Co. v. Tompkins, 304 U.S. 
64, 58 S. Ct. 817, 82 L. Ed. 1188, 114 A.L.R. 1487; Griffin v. Griffin, 327 
US. 220, 66 S.Ct. 556, 90 L.Ed. 635. 


Affirmed. 








TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills 
estates, descent, distribution and corporate fiduciaries 





Trustees’ Commission on Trust Corpus 





In re Kennedy, Pennsylvania Supreme Court, Nos. 133, 209 


The trust indenture provides for the payment to the settlor’s wife 
of a specified portion of income from the trust estate remaining after 
deducting therefrom various expenses “and a commission of five (5) 
per cent to the trustees on all the said income.” The trustees claim, in 
addition to the 5% on income provided in the trust instrument, com- 
missions on the total amount of principal withdrawn from the trust by 
the settlor’s wife. The trust instrument permitted the wife to withdraw, 
from time to time, an aggregate of $50,000 from the principal of the trust, 
which she did withdraw. The trust instrument is silent as to the com- 
pensation payable to the trustees upon the termination of their fiduciary 
duties and their faithful handling of and accounting for the trust corpus. 
The trust merely provided for a deduction from income of a 5% com- 
mission on income. There is no suggestion that this deductible com- 
mission on income was to be in complete discharge of the trustees’ services 
with respect to corpus. Neither counsels’ nor the court’s research has 
disclosed a Pennsylvania case where the question here involved was 
considered. However, the court concluded that the trustees were entitled 
to reasonable allowance for their services in respect of so much of the 
corpus as to which their fiduciary duties terminated. 


Scope of Discretion Given to Trustee 





In re Keeler, N. Y. Supreme Court, No. 204-3 


In his will the testator created an express trust in which the trustee 
was “authorized” in his “discretion” to purchase in his capacity as 
trustee, from himself as an individual, a portion of a business given him 
outright in another part of the will and turn that portion over to the 
beneficiary of the trust. In a later action brought against the trustee, 
the contention was made that the trustee abused his discretion in failing 


524 


fee AAS nai NA 





ical ti Na IESG, 


THE BANKING LAW JOURNAL 525 
to buy (and, as an individual, to sell) the interest in the business. Upon 


this issue an inquiry into the internal conduct of the business during 
the interim was declared to be immaterial. 


Savings Bank Trust 





Katz v. Greeninger, California District Court of Appeal, Civ. No. 14,202, 
96 Advance California Appellate Reports 247 


In 1945 testatrix deposited a sum of money under a written declara- 
tion of trust for the benefit of a third person, upon the following con- 
ditions: payments to be made on the order of testatrix alone during her 
lifetime, and her receipt to be sufficient acquittance to the depositary 
for such payments; in the event of the death of testatrix, balance on 
deposit to be payable on the order of the beneficiary and “any amounts 
so paid shall be his or her exclusive property”; termination of the trust in 
the event the beneficiary predeceased testatrix; proof of death of testa- 
trix to be made by duly certified copy of the certificate of her death. The 
document showed a clear and fixed intention to create a trust in accord- 
ance with the terms expressed, and the deposit was payable to the benefi- 
ciary upon the death of testatrix (which occurred shortly after she had 
been adjudged incompetent) . 


Delay of Beneficiary in Asserting Remedies 





Naselli v. Millholland, U.S. District Court, District of Cilumbia, Civil Action 
No. 3726-47 


In 1931, the settlor signed a trust agreement naming herself and a 
half-sister as beneficiaries, the corpus of which trust was to consist of 
shares of stock. Later, in 1936 the settlor and trustee rescinded the 
agreement without obtaining the consent of the co-beneficiary, the half- 
sister, and the stock was re-issued in the settlor’s name. Upon the death 
of the trustee in 1938, the co-beneficiary notified the settlor of the trust 
agreement and requested that a successor trustee be appointed. The 
settlor replied that she was “not aware of any subsisting trust agree- 
ment” and did nothing. No further action was taken by the co-bene- 
ficiary until 1947, at which time she-petitioned the court for the appoint- 
ment of a successor trustee. The petition was dismissed with prejudice 
on the grounds that the co-beneficiary was guilty of laches. 
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Payment of Income; Within Discretion of Trustee 





Agricultural National Bank of Pittsfield v. Schwartz, Massachusetts Supreme 
Judicial Court, March 8, 1950 


Testator left certain parcels of real estate in trust and provided for 
the disposition of the incume as follows: “To pay over said income for 
the benefit of any of the next of kin of my late wife or of myself who 
may from time to time be in need of financial assistance and the amount 
of any such payment and the beneficiary thereof to be determined by said 
trustees in their sole discretion. It is my hope that my said trustees in 
distributing said income will bear in mind the needs of any relatives of 
myself or my said wife, of whatever degree, who may be residing outside 
of the United States of America.” The trustees were authorized to pay 
income to any relatives of the testator or his wife, in their discretion. 
None of the next of kin could justly complain that they had not received 
any payments, or that those they did receive were less than what they 
ought to have received, or that the trustees should not have paid any of 
the relatives, in the absence of clear abuse of discretion by the trustees. 
None of the next of kin or relatives received any vested interest in the 
income until the trustees in the honest exercise of their discretion should 
pay it over to them. 


Executors’ Commissions; Specifically Devised Realty 





Estate of Gaumer, Pennsylvania Orphans’ Court, No. 39,714 


Executors of the estate of a testatrix who died March 18, 1949, were 
allowed commissions of only 142% on two items of real estate, instead 
of the 3% they claimed. The two parcels of realty were specificially 
devised, so that there was no need for the property to be sold. All the 
executors were required to do was to see to the payment of the transfer 
inheritance tax. Furthermore, the court considered the fact that the 
executors received a cash bequest of $2,000. 


Disposition of Trust Corpus; Absence of Provision in Will 





In re Lincoln Rochester Trust Company; In re Cuff, N. Y. Supreme Court, 
No. 94 


By will, a trust was created whereby the income from the trust fund 
was to be given to a named beneficiary, without a limitation as to time, 



















THE BANKING LAW JOURNAL 527 


with authority in the trustee to use as much of the principal as may be 
necessary for the maintenance and care of the beneficiary. There was no 
further provision in the will for disposition of the corpus. In such a 
situation, the court applied the rule that the gift of the income of per- 
sonal property, without limitation of time, or gift over of the principal 
on the happening of a contingericy, was a gift of the property itself. 


Trustee’s Compensation; Maladministration of Trust 





In re Deibel, Ohie Court of Appeals, Ne. 4258, 86 Ohio Appellate Reports 346 


It was held that the trustee, during the period of the trust, failed 
to make a proper accounting according to law; maladministered the 
trust; used the trust funds and property for his own personal pur- 
poses; failed to separately identify principal and income; failed to 
deposit the trust funds in a bank in the name of the trustee, but on the 
contract, deposited such funds in his own personal banking account; 
made unauthorized loans, disbursements and advancements of trust 
funds to himself and other persons. By reason of such maladministra- 
tion and unlawful acts, the trustee was not entitled to any compensation 
for services as trustee. The denial of compensation is a matter of judicial 
discretion. 


Savings Bank Trusts . 





Cressy v. Fisher; Estate of MuJson, Connecticut Superior Court, No. 80,329, 
16 Conn, Sup. 391 


Upon the death of the decedent certain savings deposits were found 
in decedent’s name as trustee for his daughter and her children. In each 
bank in which funds were so kept, instruments were on file, executed by 
the decedent, specifying that the principal and interest of such accounts 
were to be the property of the named trustee individually during his 
life, but paid to the named beneficiaries, if alive, upon the death of the 
trustee. Although the decedent retained possession of the savings books 
and made withdrawals from such accounts for his own benefit, it was 
declared that the trusts so created were valid. The instruments executed 
by the decedent and filed with the banks when the accounts were opened 
satisfactorily manifested his intention to create valid revocable trusts, 
even though such trusts were subject to a condition subsequent should 
the trustee elect to make withdrawals wholly or in part. 
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Liability of Co-Executor 





In re Horton, New Jersey Prerogative Court, No. 7934-P 


Testatrix executed a will in 1925, and in it bequeathed to Inez (her 
daughter) “all my jewelry, silver, linens and personal articles.” Her 
husband and a trust company were named co-executors of her estate. 
The inventory, at the time of her death in 1932, included mortgage cer- 
tificates, cash, jewelry, miscellaneous effects and clothing, but no linens 
or silver. The daughter was eleven years of age at the time of testatrix’s 
death. The daughter petitioned for an opening of the decrees which had 
passed the intermediate and final accounts of the executors, and charged 
that certain articles of silver and linen had fraudulently been omitted 
from the inventory of testatrix’s estate. Even though testatrix’s husband 
was guilty of omitting certain articles from the inventory, the trust com- 
pany would not be responsible, since each has the same right as the other 
to the custody of assets and each is generally accountable only for the 
assets that come into his possession or under his control. The accounts 
included all the assets for which the trust company was responsible and 
the accounts could not be opened as against it. 


Executor’s Fees; Liability of Estate for Attorney’s Fees in Will 
Contest 





Estate of Faust, Pennsylvania Supreme Court, No. 134 


A fiduciary’s compensation depends upon the extent and character 
of the labor performed and the responsibility involved, with the final 
determination of the amount of compensation to be granted to a 
fiduciary lying within the discretion of the courts. Unless this dis- 
cretion is clearly abused by a court in its judgment fixing the fee to 
be allowed to a fiduciary, such judgment will not be disturbed on appeal. 

In the administration of an estate an executor has authority to 
employ legal counsel, whose fees, if reasonable, are a just charge against 
the estate. But an executor has no authority, at the expense of the 
estate, to employ legal counsel in a will contest. Such a contest is 
between the testamentary beneficiaries and the heirs or next of kin. 
An executor is not a party in such a proceeding since he is not required 
to defend the will. If an executor does engage in the contest he must 
look for compensation to those who authorized him to engage therein, 
and not to the estate. 
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TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 

















Transfer in Contemplation of Death — Transfers Prior to March 4, 
1931 





Estate of Anna S. Farnum v. Commissioner, U. S. Tax Court, 14 T. C. No. 108 


On January 19, 1931 decedent created a trust reserving the income 
therefrom to herself and her three children. In February, 1931, she 
executed a will which disposed of her property in almost identical 
language with her trust deed. Her motives in executing the trust 
were associated with life. It was held that the transfer in trust was 
not made in contemplation of death and the value of the trust corpus 
should not be included in decedent’s gross estate under section 811 (c), 
as amended. 

The remainder interests transferred in trust by decedent consisted 
of property held for accounting and distribution by the trustee of three 
trusts created by decedent’s grandfather. Decedent’s share in the 
trusts was awarded to her by court orders in January and February 
1931, but conveyance and distribution pursuant to the awards were 
completed after April 1, 1931. It was held that no part of the trust 
corpus is to be included in decedent’s gross estate under the Joint 
Resolution of March 3, 1931, or under section 811 (c), as amended 
by section 7 of the Technical Changes Act of 1949. 
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Estate Tax: Bonds Registered in Wife’s Name Purchased by 
Husband with Community Funds 








Estate of Hendrick v. Commissioner, United States Tax Court, 
9 T. C. Memo. No. 19647 











Decedent purchased United States war bonds with community 
funds but registered them in the name of his wife. It was held that, 
since decedent intended to make a gift, the whole value of the bonds 
became her separate property at the time of the purchase, and was 
therefore not includible in his estate under the 1942 community prop- 
erty amendments to the I. R. C. 
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Claims Against Estate 





Toner et al, Executor of Estate of Farrell v. Commissioner, U. S. Court of 
Appeals, Second Circuit, No. 206 










Indebtedness originally incurred by decedent’s son was evidenced 
at her death by a note upon which she had become the maker, while the 
son served as endorser. The son was financially able to reimburse the 
estate for the amount of the obligation, which the executors paid. The 
executors claimed, however, that decedent had taken over the obliga- 
tion for the purpose of making a gift of the amount thereof to the son, 
and hence that such amount was deductible for estate tax purposes. 
Where the only evidence of a gift by decedent was a single statement 
that certain indebtedness of the son was her indebetedness, which he 
was under no obligation to pay, it is held that the evidence is insuffi- 
cient to show that decedent intended to relieve the son of payment of 
the obligation evidenced by the note. Therefore, no deduction is 
allowed on account of such obligation. 
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Estate Tax — Minority Interest in Family Holding Company 





Bishop Trust Co. v. United States, U. S. District Court for the District of 
Hawaii, Civil No. 853 


Decedent held a large block of shares in a Hawaiian family holding 
corporation. The shares are valued for estate. tax purposes at $323 a 
share, although the company’s net worth on the basis of the exchange 
prices of stocks held amounted to $480 a share. Factors limiting the 
value of the shares include: nature of family holding company, minority 
interest in company, size of blocks requiring discount for sale, size of 
blocks of shares held by holding company requiring similar discounts for 
sale, and war conditions at time of decedent’s death. 






Stir Sei RBN ENING 6 Br se a MN Ah a AMR Y NA Se I 










Income During Administration 










Marin Caratan v. Commissioner, U. S. Tax Court, 14 T. C. No. 112 


Petitioner’s wife died intestate. Under the community’ property 
law of California, she had, during her lifetime, a present, vested and 
equal interest in one-half of community property which constituted 
her estate; she did not own any separate property. The Superior Court 
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of California for Kern County admitted the deceased wife’s estate to 
probate and appointed petitioner the administrator in 1940. The final 
account was not filed, and the court did not enter a decree of dis- 
tribution, until 1946. During the taxable years the estate was in 
administration in the Superior Court. It was held that although the 
interest in the community of the wife passed to petitioner upon her 
death, the estate was admitted to probate, and under section 161 (a) 
(3) of the I. R. C. income received by the estate during the period of 
administration was taxable to the estate, the estate being a taxable 
entity; but it is held further that the period of administration ended 
in August 31, 1941 which was the end of the actual time needed for 
the administration of the estate. Regulations 111, sec. 29, 162-1. 


Estate Tax: Insurance Assignments in Contemplation of Death 





Estate of Hunt v. Commissioner, United States Tax Court, 14 T. C. 134 


Life insurance proceeds are subject to the federal estate tax when 


.(a) payable to the estate of decedent under the terms of the policy 


(b) purchased with premiums paid by decedent (c) when decedent 
at his death possesses any incidents of ownership of the policies or 
(d) when decedent has during his lifetime made a transfer of owner- 
ship of the policy in contemplation of his death. 

Mr. Hunt, the decedent, assigned insurance policies on his life to 
his wife for the purpose of placing them beyond the reach of future 
creditors. Although the court found that his incidental motive in 
making the transfer was to minimize estate taxes, it was held that 
there was no transfer in contemplation of death and that therefore 
the only amount includible in his gross estate was that proportion of 
the insurance proceeds which the premiums paid by decedent after 
January 10, 1941 bore to the total premiums paid. 


Estates: Income Tax; Corporate Contributions to Estates of 
Deceased Officers 





Estate of Bausch v. Commissioner, United States Tax Court, 14 T. C. 165 


Decedents served as executives of Bausch & Lomb Optical Com- 
pany for about 50 years. After decedents’ deaths Bausch and Lomb 
voted and paid to their estates for a period of one year the same salary 
each had been receiving prior to his death. Although there was no 
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enforceable obligation to make these payments, it was held that they 
were taxable income to the estates and not exempt under § 22(b) 3 
which excludes “the value of property acquired by gift... .” The 
court, distinguishing the case of Louise K. Aprill, 138 T. C. 707, em- 
phasized that there the payments had been made to the widows of 
corporate offices whereas the Bausch payments had been made to the 
estates, both decedents having been widowers at their deaths. 


Estate Tax — Survivor’s Pension Under Employee Plan 





Estate of Frank M. Gordon v. Commissioner, U. S. Tax Court, 9 T. C. Memo, 
Docket No. 22923 

The value of a survivor’s pension payable to decedent’s widow 
under a contributory employees’ pension plan was not taxable as the 
subject of a transfer effective at death, where distributors to decedent 
before his death exceeded his contributions. The pension plan in this 
case provided that the widow would receive a pension of $3,000 an- 
nually after the decedent’s death. There were time limitations on her 
right and the pension would cease upon her remarriage. The decedent 
had no choice as to the pension to be paid his widow. 


Income Tax: Taxability of Grantor on Trust Income 





Alice G. Preston v. Commissioner, United States Tax Court, 14 T. C. 158 


Where independent corporate trustee was authorized “in its absolute 
discretion from time to time to loan money to the grantor” on his 
unsecured personal note, and trustee made a loan to grantor, the trust 
income was not taxable to the grantor under § 166 where grantor was 
legally obligated to pay interest and repay the principal amount. 


Full Disclosure by Trustee; Stock Dividends 





Hardy v. Hardy, 92 Ark. L. Rep. 74 


Held, by the Supreme Court of Arkansas, that a beneficiary who 
had accepted a check from trustee in settlement of dispute over valua- 
tion of distributative share, might set-aside the settlement where 
trustee failed to disclose large dividends paid on trust securities just 
prior to settlement. 
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INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Mortgage Credit 


HE current mortgage credit 
and building boom is not un- 
favorable when compared with the 
situation in the ’20s, when an 
inflated real estate and mortgage 
market was followed by a severe 


' collapse. This opinion is voiced 


in a recent Monthly Letter of the 
National City Bank of New York 
which warns, however, that undue 
inflation or a contraction of na- 
tional income could again produce 


a serious and unhappy mortgage 


situation. 


A comparison of mortgage con- 
ditions now with those in the ’20s, 
it is noted, indicates that elements 
of both strength and weakness 
presently exist. On the favorable 
side, the following factors are 
enumerated: 


1. While home mortgage debt 
has increased, so have personal 
disposable incomes. In 1949, the 
ratio of debt to disposable incomes 
was 20 per cent; this is lower than 
the ratio witnessed in 1939 and 
in the middle 20s. And although 
the ratio has been rising rapidly, 
it still remains below the level of 
the late ’20s. 


2. Liquid assets of individuals 
have tripled, and this means that 


many families can draw upon re-- 


sources whenever decline or loss 
of income accompanies adverse 
economic conditions. 





3. Probably 50 per cent of the 
mortgages being acquired by fi- 
nancial institutions are either 
insured by the FHA or guaranteed 
by the Veterans Administration. 
Furthermore, all of these insured 
loans, as well as many non-insured 
loans made by institutional lend- 
ers, are of the fully amortized type. 
In the ’20s there was only a 
negligible amount of mortgages 
granted on this basis. 


This widespread practice of full 
amortization by maturity, the 
Monthly Letter points out, repre- 
sents an improvement in our 
mortgage debt structure. It may 
be noted that it has reduced the 
amount of high interest rate sec- 
ond mortgages which were the 
source of so much difficulty in the 
20s. However, by permitting 
higher borrowing ratios now (in 
some cases, as high as 95 per cent), 
loan insurance has in effect written 
junior debt into the first mort- 
gage. Nevertheless ,the total debt 
is more clearly visible in this 
form. Another improvement is 
the requirement that taxes and 
insurance be paid along with in- 
terest and principal, and this addi- 
tionally improves the quality of 
the credits. 


Nevertheless, the mortgage 
situation is not beyond criticism. 
As the National City Bank ob- 
serves, a main weakness lies in 
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inflated real estate prices and the 
lengths to which government 
policy of encouraging longer-term 
loans and higher borrowing ratios 
has been carried. For example, 
under the Government’s liberalized 
credit policies, FHA has until re- 
cently insured mortgages written 
for thirty year periods and with 
loan value ratios up to 95 per cent. 
In the case of ex-servicemen, the 
V.A. has enabled veterans to buy 
homes without a down payment; 
even under the tighter terms re- 
cently announced, only a 5 per 
cent down payment is required. 
Accordingly, it now takes longer 
for the home owner to build up 
any appreciable equity and the 
loan “seasons” at a very slow 
pace. Such terms have tended to 
offset the strengthening influence 
of regular principal. reductions 
through scheduled amortization 
payments. 

With such low equities and long 
repayment terms, prevention of 
wholesale defaults would appear 
to depend on the avoidance of any 
sharp decline in real estate values 
or contraction of the national in- 
come. And here the Monthly 
Letter, in emphasizing the dangers 
of a long building boom pro- 
longed by excessively easy credit 
terms, quotes from an editorial in 
the New York Journal of Com- 
merce, which warns that “this is 
building up to a big headache for 
all concerned. The Government 
some day is going to be asked to 
make good on large amounts of 
insurance and guaranteed mort- 
gages. Financial institutions will 
face serious red tape and public 
relations problems, should fore- 
closures of these mortgages ever 
reach large proportions. Veterans 


and others now assuming heavy 
mortgage obligations will clamor 
for relief. And the economy as a 
whole will be hurt from too much 
building at one time that leads to 
subsequent curtailment of home 
construction.” 


Bank Investment Policy 


Addressing the Fourth Alabama 
Bank Study Conference, Dr. E. 
Sherman Adams had some inter- 
esting things to say about bank 
investment policy in a war econ- 
omy. 

Dr. Adams is of the opinion 
that, for some years to come, long- 
term Governments will yield no 
more than 2.75 per cent. On this 
basis, a 214 per cent obligation 
with a 20 year maturity could wit- 
ness a low of a little more than 96. 
This assumes, of course, that in- 
flationary developments may at 
some time dictate the abandon- 
ment of the par peg for U. S. 
Treasuries. This maximum yield, 
however, was not intended as a 
forecast but merely as a possibility 
to be considered by bankers in 
formulating portfolio policy. 

As a matter of fact, Dr. Adams 
feels that: 

1. The danger of a really sharp 
percentage decline in bank de- 
posits over the next ten years does 
not exist; 


2. Bank reserve requirements 
may be increased somewhat, al- 
though a really substantial in- 
crease seems improbable; 

3. The general level of interest 
rates will remain low over the 
years ahead. 

Accordingly, it is concluded, the 
degree of risk involved in holding 
a reasonable amount of long-term 
Governments in a bank portfolio 
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is considerably less today than in 
former periods. And although 
long-term Governments could 
someday decline a few points be- 
low par, a wide-open break in Gov- 
ernment bond prices is “utterly 
out of the question.” 

Dr. Adams also declares that 
some bankers still appear to be 
suffering from an excessive fear of 
market depreciation, and that they 
should not be too greatly con- 
cerned about such depreciation in 
U. S. Treasuries. Lost income, he 
points out, makes a real difference 
in dollars to a bank’s income ac- 
count and to its capital funds. 
And market depreciation in a prop- 
erly arranged Government port- 
folio need never become an actual 
dollar loss at all. 

As to the degree of liquidity 
which a bank should maintain un- 
der existing conditions, Dr. Adams 
remarks that this, naturally, de- 
pends in part on the circumstances 
of the individual bank. Different 
policies must be pursued by those 
banks whose deposits are unstable 
or whose capital positions are 
weak, and those whose deposits 
are stable and whose financial posi- 
tion is strong. 

As of the close of 1949, country 
bank holdings of cash and Govern- 
ments due or callable within one 
year amounted to 41 per cent of 
total deposits; cash plus Govern- 
ments redeemable within five years 
amounted to 61 per cent of total 
deposits. Since these are. average 
figures, it is apparent that many 
country banks must hold from 45 
to 50 per cent of their deposits in 


cash and one-year Governments, . 


and 65 per cent or more of their 
deposits in cash and five-year Gov- 
ernments. 
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Dr. Adams reasons that most 
banks are far more liquid today 
than at any previous period in his- 
tory, and that, on the basis of his 
analysis of relevant factors, the 
average bank has less need for 
liquidity now than in the past. In 
the case of an average country 
bank with stable deposits and 
ample capital, he feels that cash 
and one-year Government holdings 
of 45 to 50 per cent of total de- 
posits indicates, under normal con- 
ditions, excessive liquidity. A ratio 
of around 35 per cent he believes 
to be adequate in many cases. 
Similarly, he is of the opinion that 
few country banks need to keep 
almost two-thirds of their deposits 
in cash plus five-year Govern- 
ments; for many banks a ratio of 
around 50 per cent seems con- 
servative. 

Venture Capital 

Business may need as much as 
$6 billion more new venture capi- 
tal per year in order to finance 
needed purchases of plant and 
equipment, according to William 
F. Butler and Robert P. Ulin, in a 
recent issue of the Harvard Busi- 
ness Review. This need will be 
felt particularly by small and 
medium-size companies and con- 
cerns in certain industries, state 
the authors of “Business Needs for 
Venture Capital.” 

The most remarkable thing 
about the venture capital problem, 
Messrs. Butler and Ulin comment, 
is the controversy as to whether or 
not a shortage really exists. In this 
connection, they feel that the ex- 
planation lies in the fact that most 
analysis of the problem has been 
of a superficial nature. 

“Surface” facts, they point out, 
indicate that: 
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1. There is no shortage of sav- 
ings because, since 1939, people 
have added over $200 billion to 
their liquid savings. In 1949 the 
rate was 6 billion a year, despite 
increased investment in housing 
and durable goods; 

2. In the postwar period, corpo- 
rations have been able to raise a 
great deal of money to finance their 
huge plant expansion programs; 

$. Planned expenditures for 1950 
can be financed by corporations 
without depending on the equity 
market to any important extent. 
Here, cited is a McGraw-Hill study 
which indicated that plans for new 
plants and equipment by manu- 
facturing companies for 1950 could 
be financed 92 per cent from de- 
preciation and retained profits, and 
6 per cent by borrowing. 

But beneath these surface facts, 
it is declared, is a true picture 
which may be quite different. Out- 
lined are two basic reasons why a 
more detailed and specific exami- 
nation is needed. First, while the 
recent level of capital expenditures 
is assumed to be adequate, the 
evidence actually shows that these 
expenditures ought to be higher if 
we are to maintain prosperity. Ac- 
cordingly, the potential need for 
new equity capital must be greater 
than indicated by recent security 
flotations or recent corporate earn- 
ings. Secondly, the over-all figures 
used in analyzing the supply and 
demand for funds are believed to 
be misleading, since this data hides 
important differences among in- 
dustries and among _ individual 


companies and, for this reason, 
masks some very real shortages of 
venture capital. 
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“Despite an over-all balance in 
the flow of investment funds dur- 
ing the past few years,” it is ob- 
served, “many individual compa- 
nies—particularly small and me- 
dium-size companies, and compa- 
nies in expanding industries—were 
unable to raise all the capital they 
could invest profitably. These 
companies will face an even greater 
shortage of investment funds un- 
der conditions of normal pros- 
perity. They will have less money 
available from earnings and so will 
need more outside venture capital. 
By rough calculations, they will 
need an additional $3 billion to $6 
billion of venture capital... .” 

It is remarked that small and 
medium-size companies, in par- 
ticular, operate under a consider- 
able handicap in attempting to 
raise outside capital. Also pointed 
out is the fact that the cost of 
floating a stock issue of less than 
half a million dollars ran to 28 
per cent in the three year period 
1945-1947. In contrast, the cost 
for issues of $20 million or more 
was only 8 per cent. 


Another factor emphasized is 
that, for many small and medium- 
size companies, the problem is not 
the high cost of outside capital, 
but rather the unavailability of 
capital at any cost. Companies 
which are not large enough, or suf- 
ficiently well-known, cannot tap 
the national capital market by is- 
suing bonds or stock. The natural 
source of capital for such small 
companies are the local securities 
markets, but these have been fad- 
ing in importance because of the 
increasing institutionalization of 
savings. 
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addresses. 


AGRICULTURAL CREDIT 
Article 

Operations of a farm credit and service 
department. Murray G. Via. Burroughs 
Clearing House. July, 1950. P. 28. The 
ingredients of a sound but aggressive loan, 
and methods of improving an area’s agri- 
cultural pattern. 


AUDITING 
Article 
The auditor now judges his audit. John 
L. Carey. Banking. July, 1950. P. 88. 


Should the auditor express an opinion of 
his audit? 


Booklet 

Audits by certified public accountants. 
New York: American Institute of Account- 
ants, 270 Madison Ave. 1950. P. 56. 50c. 
The purpose of this pamphlet is to make 
clear to credit executives, stockholders, 
management, teachers, bankers and _ busi- 
nessmen the nature and significance of an 
audit and how it is conducted. Discussed 
are financial statements, the CPA report, 
oe philosophy and auditing proce- 
ures. 


BANK ACCOUNTING 
Article 
Deferred posting. John J. Clarke. Audit- 


gram. July, 1950. P. 27. A discussion 
of some of the legal aspects. 


BANK ARCHITECTURE 
Article 
What happens after a bank modernizes 


or builds? J. B. Gander. Bankers Monthly. . 


May, 1950. P. 82. A survey of fifty banks 
reveals case-history details of improved 
business conditions after modernization and 
building projects. 





BANKING INFORMATION 


In this department each month are listed references to 
books, pamphlets, booklets and articles currently available 
on subjects of interest to readers of THE BANKING LAW 


Arrangement is by topics. A list of the journals from which 
articles are listed appears elsewhere in this department with 



















BANK CRIME 


Article 
Bank loss prevention. Walter L. Flynn. 
Auditgram. July, 1950. P. 15. A dis- 
cussion of employee dishonesty. 


BANK LETTERS 
Article 
How to write effective letters. W.P. de- 
Mille. How to avoid windiness and wordi- 
ness. 


BANK OPERATIONS 
Articles 

A motion picture work study. Robert 
N. Hogsett, Jr. Banking. June, 1950. 
P. 103. How motion pictures were used 
to make a motion and time study in a 
small bank in order to determine costs 
and improve methods. 


Improving the efficiency of bank opera- 
tions. Edward F. Lyle. Burroughs Clear- 
ing House. June, 1950. P. 82. Some prac- 
tical ideas for achieving vital time savings. 

Production and control. Norman T. 
Shepherd. Auditgram. July, 1950. P. 21. 
A discussion of bank work production. 


We handle window transactions faster 
with one less teller. H. E. Rogier. Bankers 
Monthly. July 1950. P. 12. Teller ma- 
chines save time and labor, make better 
records and improve service to customers. 


CHECK COLLECTIONS 
Article 
We've put the routing symbol to work. 
M. W. Nagle. Bankers Monthly. May, 
1950. P. 26. A country bank finds eight 
distinct advantages in sorting from the 
symbol. Customers and employees benefit, 
and the bank’s operating costs are reduced. 
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DIRECTOR 


By 
Clarence G. McDavitt, Jr. 


President and Chairman of the Board, 
Somerville National Bank, 
Somerville, Mass. 


There are at least 100,000 com- 
mercial bank directors in the United 
States. It has been established defi- 
nitely that a great majority of them 
do not appreciate their responsi- 
bilities as bank directors nor do they 
realize the risks they run. 


The author wrote this book to 
point out to his fellow directors 
how they may avoid trouble by 
directing their banks according to 
the rules. 


A valuable feature is the group 
of suggested forms in the back used 
to keep directors informed at their 
meetings of the bank’s condition 
and progress. 


Sent on approval to any bank or 
banker in the United States. 


$3 50 


Bankers Publishing Co. 


465 Main St. 
Cambridge 42, Mass. 
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CONSUMER CREDIT 
Article 

Opportunities in loan applications. Frank 
P. Powers. Bankers Monthly. July, 1950. 
P. 7. Field of consumer credit presents 
opportunities for profit, community service 
and the development of good public rela- 
tions. 


COUNTRY BANKS 


Article 
Profitable farm services. K. J. McDonald. 
Burroughs Clearing House. June, 1950. 
P. 25. How an agricultural department of 
a country bank has become a distinct 
revenue asset through its unusually broad 
program. 


ECONOMIC EDUCATION 
Book 

The dynamic economy. Harold G. Moul- 
ton. Washington, D. C. Brookings In- 
stitution. 722 Jackson Place, N. W. 1950. 
Pp. 238. $2.00. The most important 
requirement for the successful operation of 
a democracy is a high level of economic 
literacy among the masses of the people. 
The more complex our civilization be- 
comes, the greater is the need for public 
understanding of the economic forces which 
affect our lives and control the national 
destiny. In this book which is a dialogue 
in play form an attempt is made to set 
forth in a simple and realistic way the fac- 
tors and forces which have been responsible 
for America’s extraordinary economic de- 
velopment. 


FARM EQUIPMENT LOANS 
Article 
Forms that help get equipment loans. 
James R. Pence. Banking. June, 1950. 
P. 58. How one bank works with farm 
equipment dealers to.arrange loans for their 
farmer-customers. 


GOVERNMENT BOND MARKET 
Article 

S. L. A. offers bibliography on the Gov- 
ernment bond market. Bankers Monthly. 
May, 1950. P. 22. Reprint of biblio- 
graphy compiled by the Financial Group 
of the Special Libraries Association show- 
ing sources of information on United States 
Government securities. 


INVESTMENTS 
Articles 
Government bonds. Murray Olyphant. 
Banking. July, 1950. P. 64. 
“Timelock” investing pays. Edmund H. 
Davis. Bankers Monthly. May, 1950. 
P. 14. In planning investments for maxi- 


“mum yield and safety you must decide in 


advance the exact time when assets shall 
be readily available for use. 
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LABOR 
Book 

The right to organize and its limits. Kurt 
Braun. Washington, D. C. Brookings In- 
stitution, 722 Jackson Place, N. W. 1950. 
Pp. 331. $8. A comparison of policies 
in the United States and selected European 
countries. 


MORTGAGES 
Articles 

How lenders view the new Housing Act. 
Harry V. Odle. Burroughs Clearing House. 
June, 1950. P.28. What are the important 
provisions and how will they affect mort- 
gage financing.. 

Savings deposits and mortgage loan 
trends. Banking. June, 1950. P. 71. 


NATIONAL INCOME 
Book 
National income statistics of various 
countries. 1938-1948. Statistical Office of 
the United Nations. New York: Columbia 
University Press, 2960 Broadway. 1950. 
Pp. 249. $3.50. 


NEW BUSINESS 
Article 
How a bank can nail down its market. 
Willard C. Wheeler. Banking. July, 1950. 
P. 83. How a savings bank made a market 
analysis. 


PERSONNEL 
Articles 

Letting employees in on things. Ray- 
mand N. Ball. Banking. July, 1950. 
P. 49. This bank president urges employees 
to ask for official information on promotion, 
policy, wage trends, hours, overtime pay, 
insurance, and retirement. 

Making your reading time pay. Donald 
A. Laird. Banking. July, 1950. P. 56. 
Money-making ideas, promotions and pleas- 
ure may be had from reading. How to 
speed up your reading time. 

Merit rating as a mangement tool. 
Robert E. Shaeffer. Auditgram. July, 
1950. P. 6. A discussion of the uses and 
advantages of merit rating to enable em- 
ployees to utilize their fullest capabilities. 

On building a handbook. John R. Bald- 
win. Bankers Monthly. P. 20. The value 
of a staff manual in training and indoc- 
trinating the new employee. 

Personal aspects of personnel administra- 
tion. William Powers. Banking. July, 
1950. P. 47. 

Promoting and compensating bank per- 
sonnel. William Powers. June, 1950. Dis- 
cusses the importance of maintaining a 
uniform policy for promotions. 


A salary program for the smaller bank. 
Joseph C. Welman. Burroughs Clearing 
House. July, 1950. P. $2. New A. B. A. 
manual, with illustrated work forms and 
step-by-step instructions, meets a foremost 
small bank problem. 

Solving a bank’s manpower problem. 
Frank Loomis Beach. Burroughs Clear- 
ing House. June, 1950. P. 30. A care- 
fully planned program for assuring top 
grade future replacements at the senior 
level. 


PUBLIC RELATIONS 
Article 
Needed: more bankers in pubic office. 
Louis E. Nelson. Burroughs Clearing 
House. July, 1950. P. 35. Urges active 
participation by financial leaders in the 
constant struggle for good government. 


SAVINGS 
Articles 

Analysis of activity and cost in one city’s 
savings banks. Thomas L. Nims. A study 
of account activity and costs of operations 
made by four mutual savings banks in Al- 
bany, N. Y. 

Savings outlook in commercial banks. 
Arnold J. Ryden, Jr. Banking. July, 1950. 
P. 54. What should commercial banks do 
to maintain their position in the savings 
field? 


BANK PERIODICALS 
Referred to This Month 


AUDITGRAM 
38 S. Dearborn St. 
Chicago 3, Ill. 
BANKERS MONTHLY 
536 South Clark St. 
Chicago 5, Ill. 


BULLETIN ROBERT MORRIS 
ASSOCIATES 


1417 Sansom St. 
Philadelphia 2, Pa. 
BURROUGHS CLEARING 
HOUSE 
Detroit 32, Mich. 
BANKING 


12 East 36th St. 
New York 16, N. Y. 
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SMALL BUSINESS LOANS 
Article 
A positive small business loan program. 
Edward F. Reiter. Bankers Monthly. 
May, 1950. P. 7. How one bank made 
863 small term-loans in six years totalling 


$2,000,000 with one unrecovered loss of less 
than $1,000. 


STOP PAYMENTS 
Article 


A stop that stops. Banking. June, 1950. 
P. 35. A stop card that virtually elimi- 
nates the payment of stops. 


TEACHER PAY PLAN 
Article 

School teachers like spread-the-pay plan. 
Bankers Monthly. July, 1950. P. 16. Tells 
how one bank worked out a plan to collect 
teacher’s pay checks during the school year 
and distribute to the teacher in 12 monthly 
installments to avoid payless summers. 


Just out — 


TRUST DEPARTMENT 
Articles 

Cost and efficiency advantages of living 
trusts. Earl S. MacNeil. Banking. June, 
1950. P. 70. Ways to save money in es- 
tate planning. 

What’s ahead in trust business. Albert 
Journeay. Burroughs Clearing. House. 
July, 1950. P. 25. Possibilities and prob- 
lems—a survey of authoritative forecasts 
of interest to general management as well 
as trust officers. 


UNITED NATIONS 
Book 
UNESCO: Budget estimates for the 
financial year 1951. New York: Columbia 
University Press, 2960 Broadway. 1950. 
343. $1.65. 


WINDOW DISPLAYS 
Article 
Home grown bank displays. Banking. 
June, 1950. P. 88. Some bank displays 


covering the 75th anniversary of the 
A. B. A. 


IF YOURE A BANK 
DIRECTOR — 


a new book by 


CLARENCE G. McDAVITT, JR. 


President, Somerville National 


Bank, Somerville, Mass. 


BANKERS PUBLISHING COMPANY 


465 MAIN STREET 


CAMBRIDGE 42, MASS. 
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NEW - completely revised 1949 edition! 


ENCYCLOPEDIA OF 
BANKING AND FINANCE 


By Glenn G. Munn 


Completely Revised By 
F. L. GARCIA 


Registered Investment Adviser, registered with the Securities 
and Exchange Commission under the Investment Advisers 
Act of 1940; member, New York Society of Security Ana- 
lysts; financial writer; author, “How to Analyze a Bank 
Statement”; 18 years of diversified experience in banking 
and security analysis and investment counsel. 


ERE, in one compact volume, 


is the gist of hundreds of books 
on every phase of banking and 
finance. In authoritative, quick 
reference form, it offers busy bank- 
ers and financial cxecutives just 
the information they need to an- 
swer the questions that arise in 
their daily work. 

The book contains a tremendous 
amount of organized information: 
clear explanations of over 3,500 
subjects; resumes of banking laws; 
and discussions of every topic con- 
cerned with banking and finance. 


It answers hundreds of 
questions like these: 


What was the debt of the Federal 
Government for each year from 
1789? 

What is the difference between guar- 
anteed and preferred stock? 

At what times has the United 
States abandoned the gold stand- 
ard? 

How does deposit insurance work? 

What was the national income in 
any given year? 

Can a “stop” be placed on the trans- 
fer of a stock? 

How long does it take money to 


pound interest? At 4 per cent? 


Bankers Publishing Company 
465 Main St., Cambridge 42, Mass. 


Send me a copy of Encyclopedia of Banking 
and Finance. If it meets with my approval 
I will mail you $12.00 within five days. Other- 
wise I may return it within five days and pay 


Completely Revised 

For years this book has been the 
standard reference work in its field. 
In previous editions thousands of 
copies have been sold. This new 
edition discusses scores of new sub- 
jects, and elaborates or revises 
those which have already appeared. 


Convenient Arrangement 


The Encyclopedia is arranged 
alphabetically by subject, thus 
providing an automatic index. 
Cross-referencing is widely em- 
ployed. The reader is therefore 
assured of having access to all 
phases of the subject—and in a 
minimum of time. 

Everyone connected with bank- 
ing or finance will find this book 
an indispensable working tool. 


Mail This Handy Coupon Today 


double itself at 6 per cent com- | nothing. 
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from both Federal and state taxes? 
Are any stocks on the New York , 
Stock Exchange available in less | City and State Orecccccccccccccocscoccccccccoooccecooesecoccocccces cece 


than 100-share lots? 


Les, ce ee Ge ee: ee. come cone 





HEN YOU’RE DAYDREAMING per- 

haps you, like most people, find 
yourself doodling pictures of the 
things you want most. 

Maybe there’s a house you have 
in mind you’d like to build. 

Or you’re wondering which college 
you’d like your child to attend a 
few years from now. Or maybe you’d 
like to own a brand-new automobile 
someday. 


One sure way to take your day- 


dreams out of the doodling stage— 
and make ’em come true—is to set 
aside part of your salary regularly in 
U.S. Savings Bonds. 

So sign up on the Payroll Savings 
Plan where you work, or the Bond- 
A-Month Plan where you have a 
checking account. 


Start making your daydreams 
come true right now! 


Contributed by this magazine in co-operation with the Magazine Publishers 
of America as a public service. 
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